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1. Introduction 

1. This is the joint expert statement of Mr Paul Grainger (“PG”) who is instructed on 

behalf of the Defendants 5 & 6, Paul Careless and Surge Financial Limited respectively, and Dr 

Chudozie Okongwu (“CO”) who is instructed on behalf of the Claimants, the Joint Administrators 

of London Capital & Finance PLC (“LCF”) and London Oil & Gas Limited (“LOG”) and those 

two companies themselves (together, the “Experts”). 

1.1. The Experts’ Reports 

2. The Experts have each prepared reports to the Court, which the Experts refer to as: 

 PG1, being the report produced by PG dated 28 July 2023; and 

 CO1, being the report produced by CO dated 29 September 2023. 

3. The Experts’ instructions from their instructing solicitors are set forth in their 

respective reports.1 

1.2. Meeting of the Experts 

4. On 23 October 2023, the Experts and members of their staff met to discuss their 

reports on the above issues on a without prejudice basis and to identify the areas of common ground 

and disagreement between them. 

5. The Experts and staff working under their direction subsequently exchanged 

additional information on a without prejudice basis. 

2. Structure of this Joint Statement 

6. The remainder of this joint statement consists of the Experts Declaration and a 

schedule based on an agreed agenda for the meeting of the experts that sets out the areas on which 

the Experts agree and disagree.  

 
1 CO1, paras. 12-13, and PG1, paras. 1.1-1.3. 
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4. Schedule 

Agenda Item 1: 
 Whether there was a generally accepted market rate for the set of services which are said to have been provided by Surge 

Part A – Matters Agreed 

No. Agreed issue or matter 

1.  The Experts agree that, at the outset of the relationship between LCF and Surge, there was no generally accepted market rate for the set 

of services which are said to have been provided by Surge. 

Part B – Matters Not Agreed 

No. Agreed description 

of issue or matter 

Mr Grainger’s comments Dr Okongwu’s comments 

1.  Whether LCF and 

Surge established a 

market rate 

PG holds the opinion that the package of services 

required by LCF was not provided by any other single 

service provider at that time. Surge packaged a range 

of services required by LCF and set fees for them. In a 

process of negotiation, Surge and LCF effectively set 

a market rate for the package of services that Surge 

provided to LCF (and later to Blackmore). 

 

CO does not agree with PG that LCF & Surge established a 

market rate. PG’s opinion that LCF & Surge established a 

market rate relies on an assumption that they were acting 

as reasonable parties in an arm’s length transaction. CO’s 

view is that PG1 provides no support for this assumption.2  

  

 
2 CO1, para. 49. 
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Agenda Items 2-3: 
 Whether there are firms who offer a similar (or more/less extensive) set of services to those which are said to have been provided by 

Surge, and how the fee rates for those service providers compare to those charged by Surge 

Part A – Matters Agreed 

No. Agreed issue or matter 

1.  The Experts agree that there are other service providers that provide at least some of the set of services which are said to have been 

provided by Surge. 

Part B – Matters Not Agreed 

No. Agreed description 

of issue or matter 

Mr Grainger’s comments Dr Okongwu’s comments 

1.  Whether third-party 

marketers, fund 

managers, and 

private credit funds 

are relevant 

comparators 

PG holds the opinion that at the relevant time, the other 

potential service providers referred to, who provided 

some of the services required by LCF, did not provide 

the full range/package of services required and/or were 

unwilling to provide services to issuers of mini bonds. 

In this context, they are not relevant comparators 

In CO’s view, third-party marketers and placement agents, 

fund managers, and private credit funds offer similar, or 

more extensive, services to those said to have been 

provided by Surge, for substantially lower fees.3 

CO cannot opine on whether all or most of these service 

providers were willing to work with mini-bond issuers.  

 
  

 
3 CO1, Section 3. 
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Agenda Item 4: 
 With regards to the 25% (or 22.5%) commission rate, agreement/disagreement on whether the required returns per year on LCF’s 

lending (to fund payment of the Surge Fee, meet the obligations towards the Bondholders, and pay the “Lender Interest” to LCF) far 

exceed the “target return” that LCF stated to investors, as well as high-yield corporate debt yields and the performance of the corporate 

loan market 

Part A – Matters Agreed 

 None 

Part B – Matters Not Agreed 

No. Agreed description 

of issue or matter 

Mr Grainger’s comments Dr Okongwu’s comments 

1.  See above Agenda 

Item 4. 

My instructions, provided by Kingsley Napley, are to 

provide expert evidence as per the Order of Mr Justice 

Miles dated 24 May 2022, which states: 

 
“In the period from 2015 to 2019, what was the 
ordinary market rate (or, in the absence of a relevant 
market, the rate that would have been agreed 
between reasonable parties in an arm’s length 
transaction) for services of the type specified in 
paragraph 5(3) of the Defence of the Fifth and Sixth 
Defendants?” 
 

This matter therefore falls outside of the scope of my 

instructions.  

 

As noted above, in his instructions, CO was asked to 

address the economic feasibility and economic implications 

of Surge's commission rate.4 

It is CO’s view that a legitimate commission rate of 25% (or 

22.5%) is not credible as it implies required rates of return 

on LCF’s lending5 that, at the time, far exceeded:  

 the “target return” that LCF stated to investors;  

 the yields on high-yield corporate debt; and  

 the performance of the corporate loan market.6 

 

 
4 CO1, paras. 12-13.  

5 LCF’s lending to borrowers required to fund payment of the Surge Fee, meet the obligations towards the Bondholders, and pay the “Lender Interest” to LCF. 

6 CO1, Section 2. 
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Agenda Item 5: 
 With regards to PG1’s comparison of Surge’s annualised fee rates with those of a (hypothetical) fund manager. 

Part A – Matters Agreed 

 None 

Part B – Matters Not Agreed 

No. Agreed description 

of issue or matter 

Mr Grainger’s comments Dr Okongwu’s comments 

1.  Whether a 5% 

initial fund charge is 

at the higher end of 

the spectrum based 

upon the FCA’s 

“Asset 

Management 

Market Study” 

The reference in my report to fund charges was 

intended not as a comparison of economic value of 

different types of charges, but as a simple illustration 

of the practice of taking fees for the provision or 

administration of financial products and services by 

way of up front fees, periodic fees or a combination of 

both. 

 

The reference to the FCA Asset Management Market 

Study published in 2017 is inappropriate. Mini bonds 

were not an FCA regulated financial product and did 

not fall within the scope of the Asset Management 

Market Study. 

 

The FCA Asset Management Market Study focused on  

investment funds provided to and marketed to retail 

clients. These were products and services  that were 

regulated by the FCA 

 

As stated in CO1, a 5% initial fund charge is at the higher 

end of the spectrum based upon the FCA’s “Asset 

Management Market Study”.7 

 

The 5% initial fund charge emanated from PG’s own report, 

PG1. PG1 uses this assumed 5% initial fund charge in its 

comparison of the Surge Fee to fees of a hypothetical fund 

manager.8 PG1 uses this comparison to conclude that “the 

fee agreed between LCF and Surge, when apportioned 

over the period of time for which service delivery was 

expected, is not significantly out of line with the fees for 

similar services offered by other service providers, if the 

greater scope of services provided by Surge is 

considered”.9 Therefore, in CO’s view, the reference to the 

FCA Asset Management Market Study published in 2017 

regarding initial fund charges is relevant. 

 
7 CO1, para. 37. 

8 PG1, paras. 10.18-10.21. 

9 PG1, para. 12.4. 
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Part B – Matters Not Agreed 

No. Agreed description 

of issue or matter 

Mr Grainger’s comments Dr Okongwu’s comments 

2.  Whether the 

Grainger Report’s 

calculation of an 

annualised fee rate 

for Surge accounts 

for either the time 

value of money or 

credit risk 

 The reference in my report to fund charges was 

intended not as a comparison of economic value of 

different types of charges, but as a simple illustration 

of the practice of taking fees for the provision or 

administration of financial products and services by 

way of up front fees, periodic fees or a combination of 

both. 

 

As stated in response to Agenda Item 4 B 1 above, 

such analysis is outside of the scope of my instructions. 

 

As stated in CO1, PG1’s calculation of an annualised fee 

rate for Surge does not account for either the time value of 

money or credit risk.10 

This calculation of an annualised fee rate for Surge 

emanated from PG’s own report, PG1. PG1 uses this 

annualised rate to conclude that “the fee agreed between 

LCF and Surge, when apportioned over the period of time 

for which service delivery was expected, is not significantly 

out of line with the fees for similar services offered by other 

service providers, if the greater scope of services provided 

by Surge is considered”.11 

 
3.  Whether the 

hypothetical 7.25% 

fee rate (for the 

hypothetical fund 

manager) is a 

cumulative fee rate 

over a 3-year term, 

while the calculated 

8.33% fee rate (for 

Surge) is the 

annualised fee paid 

The reference in my report to fund charges was 

intended not as a comparison of economic value of 

different types of charges, but as a simple illustration 

of the practice of taking fees for the provision or 

administration of financial products and services by 

way of up front fees, periodic fees or a combination of 

both. 

 

As stated in response to Agenda Item 4 B 1 above, 

such analysis is outside of the scope of my instructions. 

 

As stated in CO1, the hypothetical 7.25% fee rate (for the 

hypothetical fund manager) is a cumulative fee rate over a 

3-year term, while the calculated 8.33% fee rate (for Surge) 

is the annualised fee paid each year and that therefore they 

are not strictly comparable. When adjusted to set them both 

on an annualised basis, Surge’s fee rate is more than three 

times as large.12 

These figures and comparisons emanated from PG’s own 

report, PG1. PG1 uses this comparison to conclude that 

“the fee agreed between LCF and Surge, when apportioned 

over the period of time for which service delivery was 

 
10 CO1, Section 4.2.2. 

11 PG1, para. 12.4. 

12 CO1, Section 4.2.3. 
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Part B – Matters Not Agreed 

No. Agreed description 

of issue or matter 

Mr Grainger’s comments Dr Okongwu’s comments 

each year expected, is not significantly out of line with the fees for 

similar services offered by other service providers, if the 

greater scope of services provided by Surge is 

considered”.13 

 
  

 
13 PG1, para. 12.4. 
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Agenda Item 6: 

 Whether the services offered by Surge to LCF and Blackmore were the same / similar  

Part A – Matters Agreed 

1. The Experts agree that the services offered by Surge to LCF and Blackmore were very similar. 

Part B – Matters Not Agreed 

No. Agreed description 

of issue or matter 

Mr Grainger’s comments Dr Okongwu’s comments 

1 Comparison of 

services 

As Surge and LCF effectively negotiated a framework 

package of services to support mini bond issuers and 

in doing so, effectively set a fee benchmark or market 

rate, it is not surprising that the services required by 

LCF and Blackmore and offered to each by Surge are 

similar. 

 

I was not instructed to carry out a detailed comparison 

of the services provided by Surge to both LCF and 

Blackmore and so have not carried out a detailed 

comparison. 

 

CO has not carried out a detailed comparison of the 

services provided by Surge to both LCF and Blackmore. 

However, as noted in CO1,14 the contracts appear very 

similar and Mr Careless himself admits that “Surge’s role in 

Blackmore was exactly the same as what we did for 

LCF”.15  

  

 
14 CO1, para. 46. 

15 Witness Statement of Paul James Careless, para. 24. 
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Agenda Item 7: 
 Whether LCF and Surge effectively established a market rate for Surge’s services by acting as reasonable parties at arm’s length 

Part A – Matters Agreed 

1.  The Experts agree that the written drafts of a contract between Surge and LCF remained unexecuted 

Part B – Matters Not Agreed 

No. Agreed description 

of issue or matter 

Mr Grainger’s comments Dr Okongwu’s comments 

1.  Whether there is 

evidence for PG1’s 

assumption that 

“LCF and Surge… 

were each acting 

as reasonable 

parties in an arm’s 

length transaction” 

I have not been provided with any evidence that 

indicates that there were any constraints on the 

negotiations between Surge and LCF relating to  

 

1) the package of services required by LCF,  

2) the services that Surge could provide and was 

willing to provide and  

3) the fees at which Surge wished to charge for 

such services and that LCF was willing to pay.  

 

Both of Surge and LCF were free to terminate 

negotiations at any time prior to the commencement of 

service provision. 

 

 

In  the absence of any evidence to the contrary, I must 

assume that in such negotiations, Surge and LCF were 

acting as reasonable parties, where negotiations were 

carried out at arm’s length and good faith. 

 

 

It would also appear that whilst a written contract was 

As stated in CO1, PG1 provides no support for the 

assumption that LCF and Surge were each acting as 

reasonable parties in an arm’s length transaction.16 

PG’s conclusions are premised on this unsupported 

assumption.  

 
16 CO1, para. 49. 
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Part B – Matters Not Agreed 

No. Agreed description 

of issue or matter 

Mr Grainger’s comments Dr Okongwu’s comments 

not executed, there was a de facto common law 

contract in place between Surge and LCF between 

2015 and 2019. During this period, services were 

provided to LCF by Surge and payment was made by 

LCF to Surge for those services. The services and 

payment for services were subject to terms agreed but 

not written. This would appear to meet the conditions 

for a contract to exist as there is offer and acceptance 

of service, payment of consideration and an intention 

by both parties to enter into a contract. 
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Agenda Item 8: 
 With regards to Surge’s profitability, agreement/disagreement that: 

 From 19 January 2015 to 30 September 2018 (the periods before LCF went into administration), the net profit margin was higher 

than 27.6%, ranging from 28.2% to 48.0% 

 When focusing on the period from 19 January 2015 to 30 September 2018 (the periods before LCF went into administration), the 

total costs were 64.8% of revenues and the net profit margin was 35.4% 

Part A – Matters Agreed 

 None 

Part B – Matters Not Agreed 

No. Agreed description 

of issue or matter 

Mr Grainger’s comments Dr Okongwu’s comments 

1. From 19 January 

2015 to 30 

September 2018, 

Surge’s net profit 

margin was higher 

than 27.6% 

My instructions, provided by Kingsley Napley, are to 

provide expert evidence as per the Order of Mr Justice 

Miles dated 24 May 2022, which states: 

 
“In the period from 2015 to 2019, what was the 
ordinary market rate (or, in the absence of a relevant 
market, the rate that would have been agreed 
between reasonable parties in an arm’s length 
transaction) for services of the type specified in 
paragraph 5(3) of the Defence of the Fifth and Sixth 
Defendants?” 
 

This matter therefore falls outside of the scope of my 

instructions.  

 

 

 

 

The 27.6% net profit margin is a calculation from PG1.17 In 

CO1, CO is simply performing a similar calculation, but over 

a more limited time period (the period before LCF went into 

administration).18 As such, in CO’s view, this calculation is 

responsive to a calculation in PG1. 

 
17 PG1, para. 10.38. 

18 CO1, para. 52. 
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Part B – Matters Not Agreed 

No. Agreed description 

of issue or matter 

Mr Grainger’s comments Dr Okongwu’s comments 

2. From 19 January 

2015 to 30 

September 2018, 

Surge’s total costs 

were 64.8% of 

revenues and the 

net profit margin 

was 35.4% 

My instructions, provided by Kingsley Napley, are to 

provide expert evidence as per the Order of Mr Justice 

Miles dated 24 May 2022, which states: 

 
“In the period from 2015 to 2019, what was the 
ordinary market rate (or, in the absence of a relevant 
market, the rate that would have been agreed 
between reasonable parties in an arm’s length 
transaction) for services of the type specified in 
paragraph 5(3) of the Defence of the Fifth and Sixth 
Defendants?” 
 

This matter therefore falls outside of the scope of my 

instructions.  

In PG1, PG calculated the total costs as a percentage of 

revenues and the net profit margin over the period from 19 

January 2015 to 30 September 2019.19 In CO1, CO is 

simply performing similar calculations, but over a more 

limited time period (the period before LCF went into 

administration).20 As such, in CO’s view, these calculations 

are responsive to calculations in PG1. 

 

  

 
19 PG1, para. 10.38. 

20 CO1, para. 52. 
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Agenda Item 9: 
 With regards to the economic benefits to Mr Careless specifically: 

 Whether Mr Careless received at least £8.6 million from Surge, either directly or in the form of other benefits, including at least £2.5 

million in dividend payments 

 Whether a substantial portion of Surge’s costs, including with respect to marketing spend, were paid to the Connected Companies 

(paid to companies in which Mr Careless held a “person with significant control” (PSC) status at some point between 16 March 

2015 and 7 August 2019) 

 Whether it is reasonable to assume that the Connected Companies earned profit margins on those payments  

 Whether any such additional profits should also be considered to gain a more comprehensive perspective of the overall profitability 

of Surge’s business and of the economic benefits to Mr Careless in particular 

Part A – Matters Agreed 

 None 

Part B – Matters Not Agreed 

No. Agreed description 

of issue or matter 

Mr Grainger’s comments Dr Okongwu’s comments 

1. Economic benefits 

to Mr Careless and 

overall profitability 

of Surge’s business 

My instructions, provided by Kingsley Napley, are to 

provide expert evidence as per the Order of Mr Justice 

Miles dated 24 May 2022, which states: 
 

“In the period from 2015 to 2019, what was the 
ordinary market rate (or, in the absence of a relevant 
market, the rate that would have been agreed 
between reasonable parties in an arm’s length 
transaction) for services of the type specified in 
paragraph 5(3) of the Defence of the Fifth and Sixth 
Defendants?” 
 

This matter therefore falls outside of the scope of my 

instructions.  

In CO’s view, the economic benefits to Mr Careless are 

related to the issue of Surge’s profitability, which was 

introduced in PG1.21 

 

 
21 PG1, paras. 10.37-10.39. 
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