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Monday, 13 May 2024 (10.30 am)   

MR ROBINS: My Lord, I don't think there is any housekeeping, so I would like to call Dr Chudozie 
Okongwu, please.   

ExaminaƟon-in-chief by MR ROBINS 
MR ROBINS: Would you tell the court your name, please. 

A. My name is Chudozie Okungwu.   

Q. And your business address?   

A. 6 New Street Square, EC4A 3BF.   

Q. Can we look at <D3/2> at page 1, please. Do you recognise this as your first report in these 
proceedings?   

A. Yes, I do.   

Q. Can we look at page 34, please. Is that your signature? 

A. On page 30 is my signature.   

Q. On the screen. It might be -- if you can read what's on the screen, it might be easier?   

A. Yes, that's my signature on page 30. 

Q. Do the opinions set out in this report represent your true and complete professional opinions on 
the maƩers to which they refer?   

A. They do.   

Q. Is there anything in the report you would like to correct or clarify?   

A. Yes. In the report, one of the things I discuss are the minimum returns necessary on LCF's lending 
in order for it to pay the Surge fee, to pay the bondholders the interest they're owed as well as their 
principal, and to collect what it calls "lenders' interest", which is the premium it charges on the bond 
rate. I did not include what it calls the setup fee, which is a further 2 per cent fee. Had I included 
that, obviously the required returns would have been higher. 

Q. If we look at <D3/2> at page 12, this is table 1. Is that what you are referring to?   

A. That is.   

Q. So, what is it you're saying about the required rate of return in the right-hand column?   

A. In column 7, the numbers would be larger. They range from 18.8 to about 45.7, as opposed to 18.1 
to 41.8. 

Q. Can we look at <D3/3> at page 1, please. Do you recognise this as the joint statement?   

A. I do.   

Q. Ignoring the opinions expressed in here by Mr Grainger, do the opinions expressed by you in this 
joint statement represent your true and complete professional opinions on the maƩers to which they 
refer?   
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A. They do.   

Q. If we look at <D3/4> at page 1, please, do you recognise this as your supplemental expert report 
in these proceedings?   

A. I do.   

Q. At page 24 -- sorry, I've got the wrong page number. Can we go to the final page, please, and work 
backwards from there. There we are. Is that your signature? 

A. That is.   

Q. Do the opinions set out in this report represent your true and complete professional opinions on 
the maƩers to which they refer?   

A. They do.   

Q. Is there anything in this report you would like to correct or clarify?   

A. No, nothing.   

MR ROBINS: If you stay there, my learned friends will have some quesƟons for you.   

Cross-examinaƟon by MR LEDGISTER 
MR LEDGISTER: Dr Okungwu?   

A. That's correct.   

Q. You were instructed by the claimants' representaƟves in these proceedings and given a specific 
assignment; that's right, isn't it?   

A. That's correct.   

Q. There were a number of things that you were tasked to consider, the first being whether or not 
Surge's commission rates of 22.5 per cent and 25 per cent would have been agreed between 
reasonable parƟes in an arm's-length transacƟon, and in the context of LCF's stated return of 
investment to investors, what you say, in other words, the economic feasibility of Surge's commission 
rates. That was one of the things that you were tasked to consider. That's right, isn't it? 

A. That is correct.   

Q. You were also tasked to consider whether or not there was a market for the services provided by 
Surge. That's right also, isn't it?   

A. That's correct.   

Q. You were also tasked to consider Surge's commission rates of 22.5 per cent and 25 per cent and 
compare it with the rates ordinarily charged in that market. That's right, isn't it?   

A. To see how those fees compared to the fees ordinarily charged for those services, yes.   

Q. In the market?   

A. Correct.   
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Q. I'm reading from your statement. This is not parƟcularly controversial. When you reference that 
market, basically, you say, "how Surge's commission rates of 22.5 per cent and 25 per cent compare 
with the rates ordinarily charged in that market", which market are you referring to exactly?   

A. I'm referring to the fees that are charged by the comparables that I look at for supplying some or 
all of the services that Surge purported to supply to LCF. 

Q. In what market, is my quesƟon?   

A. It depends on the parƟcular enƟty that I'm looking at. If I'm looking at a third party markeƟng 
agent, I'm looking at what they would charge their client. If I'm looking at a fund manager, for 
example, I'm looking at what they would charge their clients, their end clients. 

Q. But you were dealing with Surge and LCF; right? That's what you were being asked to consider: 
Surge and the commission that they were charging LCF, 22.5 per cent or 25 per cent. That's right, 
isn't it?   

A. That is correct.   

Q. In what market? The minibond market, wasn't it? 

A. Oh, I see what you mean.   

Q. Forgive me. It is my fault if I'm not being clear. 

A. Yes, what Surge was charging LCF, who was a minibond issuer.   

Q. So, in order to find comparables, would it make sense to try and idenƟfy other service providers 
like Surge in that market, the minibond market?   

A. That's one route one could go.   

Q. What did you say? That's one route?   

A. That's one route one could go. Another route one could go would be to look at enƟƟes that supply 
similar services and see what they charge and to see how those compare to what Surge was charging 
and, as a maƩer of fact, that's the route that Mr Grainger, for example, chose to take.   

Q. So, one route would be to consider other service providers in that market, the minibond market. 
The alternaƟve route would be to consider service providers in completely different markets?   

A. Completely different asset markets, but -- 

Q. What does that mean?   

A. -- the issue is not the assets, as far as I can tell; the issue is the services.   

Q. So, to consider assets in a highly-regulated insƟtuƟonal market, you say that's a fair comparison, is 
it, when you're looking at minibonds in an unregulated market. Let's compare the two and, wherever 
we end up, they are preƩy much the same thing. Is that what you're telling us?   

A. That's not what I'm saying and, as a maƩer of fact, that's not what I'm doing either. For example, 
one of the comparables I use is the private credit market, and that is not highly regulated.   

Q. That's not highly regulated?   

A. "Highly regulated", it's not regulated at all, preƩy much.   
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Q. The private credit market, Is that private equity funds like Blackstone?   

A. Blackstone plays in that market, but that's not what I'm talking about. Private equity is a specific 
aspect of private markets, but what I'm talking about is private credit and, specifically, what I term 
"direct" -- well, I don't term it; what it's called, "direct lending".  

MR JUSTICE MILES: So, that means the fund is just lending to borrowers?   

A. That's correct. You would have --   

MR JUSTICE MILES: Just on credit terms. 

A. Yes, exactly, to small and medium-sized enterprises.  

MR LEDGISTER: I see. We will come to that in a moment. You were also tasked to consider the report 
of Mr Grainger, who sits at the back of the court. You may not be able to idenƟfy him. But that's Mr 
Grainger. You were also asked to consider his report as well, weren't you?   

A. I was.   

Q. He had effecƟvely looked at the same topics that you had looked at, and he provided his own 
report. Is that fair?   

A. He provided his own report. I think his task was to determine whether there was a market rate for 
the services that Surge rendered to LCF.   

Q. There was agreement on some topics, but there was significant disagreement in respect of other 
topics that he had given a view on in his report. Is that fair to say?   

A. I think that's fair.   

Q. If we can turn, please, to page 37 of your witness statement, it sets out your professional 
experience. It would be fair to say you have a highly impressive resume. You are clearly someone 
who is heavily involved and knowledgeable of macroeconomics or the marketplace, rather, of 
financial markets. Is that fair? 

A. Thank you. Yes, I think so.   

Q. It is all compliments, by the way. I'm not criƟcising. 

A. I know.   

Q. And you worked for NERA between 2008 and 2020. That's the sort of large secƟon towards the 
boƩom of page 3? 

A. I think it is more accurate to say I worked for NERA from 1999 to 2000. I had different roles at 
NERA, and those are broken out on my CV. But you will see that I actually started there in 1999.   

Q. But you were certainly there up unƟl 2020; is that right?   

A. Correct.   

Q. You were definitely there during 2016 to 2018, it must follow?   

A. I was definitely there then, yes, that's correct. 
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Q. Notwithstanding your various roles, we have got here 2008 to 2020, you directed projects that 
apply financial economics to consulƟng and to securiƟes-related liƟgaƟon and invesƟgaƟons:   

"Has analysed issues of materiality, causaƟon and damages. Has tesƟfied and consulted in cases 
involving the valuaƟon of equity and fixed income securiƟes as well as exoƟc derivaƟve structures."   

A lot of words. I don't understand half of it myself, but it looks preƩy impressive. 

A. Thank you.   

Q. "Has analysed the suitability of a variety of investment strategies and products for individual as 
well as insƟtuƟonal investors. Has analysed the components of the costs of trade execuƟon."   

Also:   

"Has analysed a variety of trading strategies including many that use financial derivaƟves. Asset 
classes covered include equiƟes, rates, credit, FX and some commodiƟes. Some of the issues 
examined include valuaƟon, market abuse, insider trading and misselling."   

Now, NERA -- that's NaƟonal Economic Research Associates; is that right?   

A. That's what it used to be called. Now it's just NERA Economic ConsulƟng. They have made the 
acronym their name.   

Q. What they do as a company is, they have an army of experts that they can deploy to give advice or 
various consulƟng tasks to different organisaƟons, companies, and so on?   

A. It's a consulƟng company that uses economics and related disciplines to supply advice to its 
clients. 

Q. Now, your role at NERA as the managing director, how much of that exposed you to the minibond 
market, UK minibond market?   

A. I was not exposed to the minibond market. It is a subset of what I'd call the credit markets, and 
you will note that I menƟon credit there, but I was not exposed specifically to the UK minibond 
market. 

Q. So it would come under credit markets -- sorry, what did you say it would come under?   

A. I said it would fall under -- when I say -- you read there that it says "Asset classes covered include 
...". One of the items was credit. Minibonds would fall under credit.   

Q. Would fall under credit. But your personal knowledge of minibonds, it would be fair to say you 
don't have much experience or knowledge of minibonds in your day-to-day role working in NERA?   

A. That is correct. At NERA, I did not work in the minibond market -- on the minibond market, I 
should say. 

Q. Did you have much experience with start-ups generally, start-up companies, in your role in NERA 
between 2016 and 2018?   

A. On occasion, I've had to deal with issues relaƟng to start-ups. There have been disputes that 
involve valuaƟon of start-ups, but I think it's fair to say that the bulk of my experience was not 
focused on start-ups.   
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Q. So, from Ɵme to Ɵme, you may have dealt with the valuaƟon of start-ups. How about their access 
to funding and ability to raise funding?   

A. Sorry, please be more specific.   

Q. No problem at all. With your involvement with start-ups in your pracƟce at NERA between 2016 
and 2018, how many start-ups did you deal with, were you involved with, who were seeking to raise 
capital?   

A. In my capacity, I never dealt with a start-up that came to us looking to raise capital.   

Q. I see.   

A. I have dealt with instances in which there's a dispute that arises out of a capital raising.   

Q. Okay. So, no experience of helping start-ups or advising start-ups, considering start-ups who are 
seeking to raise capital?   

A. That's correct. I've never done that. 

Q. Be it debt capital markets or otherwise? 

A. Correct. That's not my role.   

Q. So, you wouldn't be aware of the struggles and challenges from your own personal experience 
that start-ups might have faced trying to raise capital, it must follow then?   

A. I have not dealt with or advised start-ups that were seeking to raise capital. I agree with that. 

Q. You wouldn't be familiar, from your own personal experience, with the fees they may have been 
willing to pay to raise capital, it therefore must follow? 

A. From my own personal experience --   

Q. That's what I'm talking about, your own personal experience?   

A. No, I have not.   

Q. No?   

A. I said no.   

Q. Would you be aware, from your own personal experience, of those who were seeking to raise 
funds in the minibond market in 2016 to 2018? Any experience of dealing with any fundraisers?   

A. No.   

Q. And the challenges they may face trying to raise retail -- to raise funding from the retail markets, if 
I can put it that way?   

A. No.   

Q. No experience of the challenges they may have faced during 2016 to 2018?   

A. Personal experience? No, none.   
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Q. Any experience of lenders, people who have raised money in minibond markets, who were 
lending out money between 2016 to 2018? Any personal experience that you had of lenders during 
that Ɵme, having raised money through minibonds and they were trying to deploy capital? 

A. No.   

Q. Any experience of what a lender's view of start-ups at that Ɵme between 2016 and 2018?   

A. Do you mean start-ups in the minibond market? 

Q. Yes, start-ups generally, what lenders, what their view of start-ups generally between 2016 to 
2018, what they felt about them, what they thought about them? 

A. Well, I couldn't speak to what they thought or felt. What I could speak to is that some of the 
maƩers I've worked on have involved nascent companies that needed to raise capital, not in the 
minibond market, and the kind of transacƟons that they may enter into. But, again, not in the 
minibond market.   

Q. I understand. Any experience of retail investors who were invesƟng in minibonds between 2016 to 
2018? 

A. None on my part.   

Q. So, it must therefore follow that you wouldn't have a view on what investors placed reliance on 
when invesƟng in minibonds, from your own personal experience? A bit clumsily put. Let me put it 
differently.   

A. Thank you.   

Q. You wouldn't know, from your own personal experience, whether or not investors valued security, 
the importance of security and what it meant to them before invesƟng into a minibond?   

A. Do you mean as a result of having advised an investor or just --   

Q. As a result of having advised or spoken to investors. Have you any impression of what investors 
felt about the importance of security in their decision to invest in minibonds?   

A. As a credit specialist, I have a good understanding of the importance of security to a lender. 

Q. What is that? What is the importance of security to a lender?   

A. Sure. Security can stand as collateral for a loan, right. So, if the loan were not to be repaid, the 
lender can resort to the security, liquidate it to make themselves whole, or at least in whole or in 
part. 

Q. Sure. I suppose it would be fair to say the private credit funds or the private funds we menƟoned, 
they would consider security to be very important before deploying capital?   

A. They lend both on a secured and an unsecured basis. As you would imagine, all else being equal, a 
security loan is -- tends to be cheaper than an unsecured loan. 

Q. Now, you received your brief from the claimants' legal representaƟves, I think it was in September 
2023? 

A. I'd have to go back and check.   



Transcript of proceedings made to the court on Day 34 - Monday, 13 May 2024 

 
Source: mouseinthecourt.co.uk Page 9 

 

Q. I don't want to take an unfair point. If I'm wrong, no doubt I'll be corrected. But at the Ɵme of 
receiving the instrucƟon, I think it would be fair to say your knowledge of the minibond market from 
your own personal experience was thin to non-existent. Is that fair? 

A. I wouldn't say it was non-existent. I had read about it but I had not parƟcipated in it nor studied it. 

Q. As at 2023, what had you read about it? 

A. I knew about the existence of minibonds, I knew there had been some losses by some who had 
invested in minibonds. But, again, this is not something I had dealt with professionally. It had been in 
the papers, as you know.   

Q. Did you know about LCF? Did you read about LCF before 2023?   

A. I think I had. It was in the papers. 

Q. But your knowledge -- what was your knowledge of the marketplace for minibonds by the Ɵme 
that you had received your brief? I know you hadn't had any personal experience of dealing with 
service providers or people connected with minibonds at NERA, but what was your knowledge of the 
marketplace? The minibond marketplace? 

A. Could you be more specific?   

Q. Yes. So, did you know, for example, the impact that the LCF fallout had on the marketplace?   

A. No, that was not something I'd looked into. 

Q. Were you aware, for example, that there were a number of companies in the minibond 
marketplace that disappeared in 2020?   

A. I think I was aware there were some that disappeared. I don't know if it was in 2020.   

Q. Had you ever heard of Surge before you were instructed by the claimants' representaƟves?   

A. I don't believe I had.   

Q. Were you aware that Surge had been aƩacked in the media for the amount of fees they had 
charged in connecƟon with the LCF collapse?   

A. As I said, I hadn't heard of Surge, so, no, I wasn't aware of that.   

Q. Were you aware that there were many individual companies who were reluctant to get involved 
with -- in fact, I'm going to put the quesƟon differently. Did you know that there was a microscope 
that was effecƟvely being focused on LCF following the collapse of minibonds? 

A. I knew that LCF had been in the papers. I don't know if I'd consider that being under a microscope, 
but it had been in the papers. I think it was preƩy prominent in the papers.   

Q. That's fair. Did you know in January 2020 what the FCA did in relaƟon to the minibond market? 

A. Before I got involved with this case, I couldn't have told you specifically.   

Q. They put a stop on selling to the retail market for minibonds in January 2020. Were you aware of 
that? 

A. I was not aware of that before I started working on this maƩer.   
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Q. But you're aware of it now?   

A. Yes.   

Q. Do you know who Dame Elizabeth Gloster is? 

A. No.   

Q. So you're not aware of her report that she prepared in late 2020?   

A. As I sit here now, no.   

Q. So, having received your brief, your assignment, from the claimants' legal representaƟves, you and 
your team effecƟvely had to carry out some detecƟve work, would it be fair to say, because you 
didn't have any actual knowledge of the minibond market, did you? 

A. May I take that in pieces?   

Q. Absolutely.   

A. My brief, a large part of my brief, was merely an economic one, about the economic feasibility of 
the fee. In other words, was it possible for the Surge fee, in tandem with the other fees that were 
being charged, was it likely that would be agreed between two reasonable parƟes acƟng at arm's-
length, which is an economics quesƟon.   

Q. Sure.   

A. It is nothing to do with minibonds specifically. 

Q. Understood.   

A. So I didn't need to do any invesƟgaƟon on that part, except to look at the characterisƟcs of the 
underlying securiƟes.   

Q. Yes.   

A. In responding to Mr Grainger's report, and in also looking into the kinds of services that Surge 
provided, I came to look into the minibond market also. 

Q. That makes sense. That makes sense. So, you were trying to understand the marketplace in order 
to assess whether or not Surge's fee was a fair fee to be charged, presumably?   

A. I was asked (a) whether there was a market for those services and, if not, what comparable 
services would cost, I think is a good way of summarising my instrucƟons. So, first, I had to know 
what services Surge was providing to LCF and then I looked at analogues for the services elsewhere.   

Q. But context was required, though, wasn't it, because to try and assess fees that may be rightly 
charged in 2023, that doesn't really tell us what the posiƟon would have been in 2016, does it? 
Would the fees charged in 2023 be the same in 2016? Things change, don't they? 

A. I will take that in pieces. Yes, things change. It is not necessarily the case that fees charged in 2023 
for whatever service would be the same or different than those charged in 2016. The parƟcular types 
of services we are talking about, we were looking in the context of what they cost in the period of 
interest, which is approximately 2015 to end of 2019.   
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Q. So, trying to look at that period of Ɵme, 2015 to 2018, retrospecƟvely, we are having to look 
retrospecƟvely, obviously --   

A. I think I said 2019.   

Q. 2019, sorry. To try and get a feel for what the marketplace would have been like then. Did you try 
and do that?   

A. To understand what comparable services were being offered for or at least what parƟes were 
charging for performing comparable services.   

Q. But the issue was, many of the players had long departed by 2023, hadn't they? Many of the 
players who were involved in the minibond market were no longer in existence in 2023. So, who 
were you able to speak to to understand what fees were comparable, what fees other people were 
charging, over the relevant period of Ɵme? 

A. Okay, to take a step back, I think both Mr Grainger and I agree that there's no exact replica of the 
suite of services that Surge offered to LCF. So, what I found was that, in whole, in part, actually in 
some cases more of those services were offered, and I looked at what those cost in that period. They 
tended to be far less than 25 per cent or 22.5 per cent.   

Q. Sure. so there is no direct comparable to what Surge had been offering to the marketplace. 
Yourself and Mr Grainger agreed on that, you just said? 

A. I think we did, yes. We said so in our joint expert report.   

Q. There are certainly no service providers in existence now that did what Surge did back in 2015 to 
2019? 

A. If there are, I'm unaware of them, who did idenƟcally to what Surge was doing.   

Q. Absolutely.   

A. No more, no less.   

Q. Your research was conducted on data that was publicly available; is that fair to say?   

A. Yes, almost by definiƟon.   

Q. So, you didn't phone people up, for example, and say, "I know you were charging -- on the website 
or on data it says you charge 3 per cent, but how does that relate to minibonds back in 2015 to 2019, 
those fees"? 

A. No, because, if I did that, it would be anecdotal, at best.   

Q. Anecdotal but, specifically referencing the UK minibond market, you could ask some quesƟons, 
couldn't you? 

A. Again, what I was interested in were the services, not the minibond market per se.   

Q. No.   

A. So things like maintaining a website. That can be done independently of a minibond market. 
There's costs for that, or geƫng in touch with investors. 

Q. So you and your team had a look at the publicly available data; yes?   
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A. That's correct.   

Q. But not specifically in the minibond market? 

A. We didn't avoid informaƟon from the minibond market, but we looked at enƟƟes that were 
providing similar services to those Surge was providing. Those happened to be in three markets that I 
idenƟfied, one of which Mr Grainger agreed with me on -- Mr Grainger idenƟfied it first and I agreed 
that it was comparable also. 

Q. Your experience at NERA, would it be fair to say that that involved, in the main, established 
markets, large markets?   

A. In the main, larger than the minibond market, I would say. I think that's fair. Fair to say larger than 
the minibond market.   

Q. Where would the pendulum swing if we had to say, between regulated and unregulated markets, 
where is the majority of your experience?   

A. I think it's a bit ambiguous, because a lot of the -- the markets I work in are over-the-counter 
markets for bespoke products and there tends not to be a lot of regulaƟon there.   

Q. But you have experience of dealing with sovereigns? 

A. Yes, a lot.   

Q. And well-known sort of power houses in the financial sector?   

A. I have worked with a lot of large financial insƟtuƟons that are well known, I think that's correct. 

Q. As at 2023, when you received your assignment, what was your knowledge of Surge? What did 
you know about them? 

A. As I said earlier, I hadn't heard about Surge. 

Q. Okay. But once you received your brief. Sorry, once you'd received your brief from the claimants' 
legal representaƟves, what did you know, what did you understand about Surge, what type of enƟty 
were they? 

A. I think aƩached to my instrucƟons was a case summary which menƟoned Surge. But that was the 
starƟng point of my knowledge about Surge.   

Q. Did you know, for example, that they were situated on top of Barclays Bank just off Brighton High 
Street? 

A. I did not know that.   

Q. You didn't know that. How many people worked on this assignment? Yourself plus how many?   

A. Five.   

Q. Are you able to tell us how many hours were spent on this assignment?   

A. Off the top of my head as I'm siƫng here, no. 

Q. How many months that you worked for? 
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A. Well, we started in the last quarter of 2023, I believe. I don't know the exact date. There was a 
long period in which I did not speak to the solicitors, I'd say a couple of months, and we are now in 
April, so maximum three, four months, but, again, I would hesitate to say because it was broken up. 
We spent a lot of Ɵme working on other projects also.   

Q. But you spent some considerable Ɵme trying to conduct the assignment, trying to carry out the 
assignment, and to do a proper job?   

A. I think that's fair.   

Q. And, like you have told us, like Mr Grainger, you were unable to find a direct comparison to Surge, 
in terms of services that they offered?   

A. That's correct. I say so in my report. 

Q. EffecƟvely, they were one of a kind, weren't they, Surge?   

A. They're the only one of their kind that I was able to idenƟfy, I think is accurate.   

Q. They're one of a kind. But what you were able to do was to split up their services into three 
segments. Is that fair?   

A. I think it's fair to say that their services were split up into three areas which were idenƟfied and I 
have now mapped onto other service providers, yes. 

Q. So markeƟng services, account management and technology?   

A. Correct. Those are the three broad categories. 

Q. So, dealing with the technology, first of all, if I can deal with it that way, what did you know about 
their technology?   

A. Again, broadly, that they set up the database, the website for LCF. I believe they said they 
populated it. And they maintained it.   

Q. In terms of them seƫng up, what do you mean by that, that they set up?   

A. Well, I took that to mean, and I think everything I've read is consistent with that, that they built it, 
right, so they built the system, and that was the working assumpƟon I have.   

Q. Did you know that the technology behind the website they built was able to process online 
applicaƟons by investors?   

A. I believe that's been said in some of the tesƟmony, yes.   

Q. And there was a customer dashboard as well? 

A. Off the top of my head, I don't recall the customer dashboard per se.   

Q. Their system was able to be integrated with other service providers. Did you know that?   

A. I don't believe I knew that, off the top of my head, no. 

Q. I think their system was linked to the cash custodian, for example?   

A. Oh, I see what you mean. I thought you meant other customers, other customers à la LCF. Yes, I 
was aware of that.   
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Q. You're aware of that?   

A. Yes.   

Q. And also AML-checked providers?   

A. The AML part I did not know off the top of my head. If I knew it, I've forgoƩen it.   

Q. From the answers you are giving, can I take it you have not had a chance to try out the 
technology? 

A. That's accurate. I have not tried out the technology, nor have I seen it first hand.   

Q. Do you know how many hours would have gone into developing a plaƞorm like that?   

A. I don't, no.   

Q. Do you know the technical input that would have gone into a plaƞorm like that?   

A. No. My -- no.   

Q. It's not your area of experƟse?   

A. No longer. I used to do that.   

Q. Do you have an ability to value, place a value on what that soŌware, that plaƞorm, was actually 
worth? 

A. I have not studied it, so I couldn't value it. 

Q. I suppose you wouldn't have any idea how much it would cost to maintain and manage a plaƞorm 
such as that? 

A. I think that's correct. I don't have a good idea of what that would cost.   

Q. It would be fair to say, given your answers thus far, that you certainly didn't contact other 
technology providers to see if there was another plaƞorm similar to that which had been created by 
Surge, did you? 

A. I didn't contact other providers, but I was aware that other providers have similar front ends that 
they can -- that clients can use.   

Q. Like Vanguard?   

A. Vanguard is an example.   

Q. In the absence of finding a like-for-like comparable provider, as I think you have alluded to before, 
you idenƟfied various service providers who could provide the services that Surge provide, and 
perhaps even more? 

A. Some -- in some cases, a subset; in some cases, more than a subset, more than Surge itself.   

Q. Third party marketeers and placement agents could do some of the role that Surge provided?   

A. That's what I said in my report, yes. 

Q. Fund managers?   

A. Again, yes, that's in my report.   
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Q. And private credit funds?   

A. Again, yes, and I believe Mr Grainger used fund managers as a comparable also.   

Q. If we can go to page 15, please, of your witness statement, paragraph 25. This is where you deal 
with the third-party marketeers and placement agents. "Third-party marketers and placement agents 
are 'independent representaƟves' ..."   

I'm reading from paragraph 25:   

"... who 'match the experƟse of an asset manager to interested investors', with the aim of raising 
'capital from target insƟtuƟons plus brand building to help foster long-term relaƟonships'."   

That's what you say?   

A. Yes, I believe I'm quoƟng from a piece of literature, yes.   

Q. No problem. Where it says they "'match the experƟse of an asset manager to interested investors' 
with the aim of raising 'capital from target insƟtuƟons ...'", what types of insƟtuƟons are you 
referencing there? 

A. I think it can vary, depending upon where the asset manager wants to deploy their capital.   

Q. If the asset manager is deploying in the minibond space, what types of insƟtuƟons would you go 
to to raise capital?   

A. Again, as I said, I did not study the minibond market to that level.   

Q. So you can't help us on that?   

A. I can't help you on that, no.   

Q. You carry on:   

"Their services include 'devising the sales strategy, strengthening the story and the way managers tell 
it, calling on investors, facilitaƟng investor meeƟngs and communicaƟons, populaƟng the databases, 
and creaƟng markeƟng materials'."   

Now, these are some of the roles that Surge was carrying out. That's right, isn't it?   

A. I agree with that statement. That's why I've used them as a comparable.   

Q. The third-party marketeers and placement agents, can you give us an example of a company that 
would do these sorts of thing?   

A. Not off the top of my head, I could not. 

Q. What about LGBR Capital? Would that be one of them? 

A. It might be. I don't know.   

Q. Now, with these third-party marketeers, in their role of calling investors, would they have called 
the sort of 11,600 investors -- you're smiling?   

A. Sorry, what's the quesƟon?   

Q. You were smiling. I was just wondering why you were smiling when I asked the quesƟon?   
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A. I was just thinking I don't know that Surge called 11,000 investors, but I was waiƟng for you to 
finish your quesƟon.   

Q. Okay. So these third-party marketeers, would they have called 11,600 investors in?   

A. I don't know the answer to that quesƟon. 

Q. You didn't ask them, did you, any of them? 

A. No, I have not called any of them.   

Q. Would they have facilitated investor meeƟngs for 11,600 investors?   

A. I don't know the answer to that quesƟon, nor do I know if Surge did that.   

Q. How many of them -- again, if you don't know the answer, please just say -- how many of these 
third-party marketeers, that were charging between 3 to 5 per cent of the raised capital, were 
involved in the minibond market? Do you know the answer to that? 

A. I don't know the answer to that quesƟon. 

Q. And you wouldn't know how easy they may have found it to raise capital in the minibond market 
between 2015 and 2019?   

A. That follows from my last answer. No, I don't know the answer to that quesƟon.   

Q. If we can please go to page 16 of your witness statement, paragraph 26, "Fund managers", moving 
on to fund managers. Again, I think I know the answer to the quesƟon, but you didn't speak to any 
fund managers in your analysis?   

A. No.   

Q. At paragraph 26, it says:   

"Similar to Surge, many fund managers provide account management services, conduct markeƟng of 
their funds, have websites where investors can find informaƟon about funds and check their account 
balances ..."   

Yes?   

A. That's what it says.   

Q. That's what you menƟoned a liƩle while ago, in reference to other providers having plaƞorms 
available where investors can check?   

A. That's some of what I menƟoned. I think, at the Ɵme, we were discussing the various features of 
the website. 

Q. I menƟoned Vanguard?   

A. And I said that's an example.   

Q. That's right. I think here you reference Vanguard as well, in the footnote, so the first line, page 13, 
where you reference investors being able to find out -- check their account balances, and so on. At 
[footnote] 37 "All funds Vanguard UK Investor". So you're referencing Vanguard at that point?   

A. Correct.   
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Q. Now, given that Surge was situated on top of Barclays Bank off Brighton High Street, do you think 
it is fair to compare them to Vanguard, the US company established by Jack Bogle in 1975?   

A. Again, I'm not comparing Surge to Vanguard. They're different animals. What I'm comparing are 
the services that Surge was providing to LCF to those provided by Vanguard and looking at the 
relaƟve costs. 

Q. I see. Because Vanguard, as you say, was a different animal altogether: 20,000 employees, $8.1 
billion under management; majority owned by Blackrock. Did you know any of that?   

A. I don't know Vanguard was majority owned by Blackrock, actually.   

Q. Neither did I, unƟl I did my homework. Their plaƞorm, do you have any idea how much it cost 
them to develop their technology plaƞorm where investors can find informaƟon about funds and 
check their account balances?   

A. I don't. Nor do I know that they developed it in-house. 

Q. You don't know that?   

A. I don't know that.   

Q. What might they have done?   

A. They may have bought it from somebody, they may be leasing it from somebody. Again, I don't 
know. 

Q. What you do know is Surge developed their own, though, don't you?   

A. I also know what Vanguard charge for theirs, for all their services.   

Q. I didn't ask you that. But since we are talking about charging, how much were they being charged 
to prepare their technology plaƞorm?   

A. I don't know the answer to that quesƟon. 

Q. Do you know whether or not they were in the business of raising money for minibonds?   

A. Whether Vanguard was?   

Q. Yes, Vanguard.   

A. I don't know for a fact. No, I don't know. But I wouldn't expect that they would be.   

Q. You wouldn't have thought so. Did you say you wouldn't have expected them to be?   

A. I wouldn't have expected it, but I don't know for a fact.   

Q. If we can please go to <MDR00226949>, and to page 38. Here we have the funds, the bond funds, 
that Vanguard were operaƟng or puƫng out there. It starts with "Vanguard 20+ Year Euro Treasury 
Index Fund". The next one, "Vanguard Euro Government Bond Index Fund". "Vanguard Euro 
Investment Grade Bond Index Fund". None of those sound like the sort of level of minibonds, do 
they?   

MR JUSTICE MILES: You're on the ones on the right?  
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MR LEDGISTER: On the right-hand side, sorry. The stock funds are on the leŌ; on the right-hand side 
is the bond fund.   

Those are all heavyweight, insƟtuƟonal-type bonds, aren't they?   

A. Those are all bonds that trade in markets that are larger than the minibond market was.   

Q. Significantly larger than the minibond market. Let's take, for example, "Vanguard US Government 
Bond Index Fund". It doesn't compare to the LCF fund, does it? 

A. I think saying significantly larger than the minibond market is fair.   

Q. It would look a bit odd if you had "LCF Bond" stuck in the middle of that, wouldn't it? Wouldn't it? 

A. Oh, I'm sorry. Yes, an LCF bond on its own would not fit in. For one thing, it wouldn't start with 
"Vanguard".   

Q. Do you think that Vanguard might take 11,600 calls from potenƟal investors wanƟng to put 
£1,000, maybe, into LCF bond?   

A. I don't think Vanguard invest in LCF bonds. I think we just agreed on that.   

Q. Well, we know that. But do you think that they would be prepared to take 11,600 calls of investors 
wanƟng to put money into a minibond?   

A. I don't think that they operate in the minibond market. I think I said that earlier.   

Q. How about private credit funds?   

A. I didn't know for a fact, but I wouldn't expect they did, to be accurate.   

Q. Let's turn to private credit funds. Give us an example of a private credit fund, one of the 
companies that you reference when you're talking about private credit funds as one of the 
consƟtuent parts.   

A. I menƟon one of the larger ones, Ares, is one of the ones I menƟoned. There are others. 

Q. How big are they?   

A. I would imagine they have several billion under management, minimum.   

Q. Nothing like Surge?   

A. Nothing like LCF, in terms of assets under management. 

Q. In terms of an enƟty that can provide services to clients such as Surge provided -- I mean, Surge 
doesn't even compare to them, does it, in terms of magnitude of their operaƟon, the magnitude of 
the enƟty that you are talking about?   

A. I think the comparison I make is between the combinaƟon of Surge and LCF. However, I would 
agree that, even combining Surge and LCF, they would be far smaller than Ares. I think it is the largest 
private credit fund out there. There are many much smaller ones, but that's one of the larger ones.   

Q. Again, it would follow that you didn't speak to them about minibonds specifically between 2015 
and 2019? 

A. That is correct.   
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Q. Or how many start-ups they may have helped over that period of Ɵme trying to raise money?   

A. I did not speak to them, period.   

Q. Did you try and enquire through public available data as to whether or not they were involved in 
minibonds between 2015 and 2019?   

A. I did not specifically look to see if Ares was involved in the minibond market. Again, I don't know 
for a fact, but I wouldn't expect them to be. It's too small for them.   

Q. Is Carlyle a private credit -- do they operate a private credit fund?   

A. Carlyle was an asset manager. Among other things they do, they have now goƩen into private 
credit also. 

Q. I think you reference them in your report somewhere, don't you?   

A. I may have, yes.   

Q. Another large operaƟon, 425 billion in assets? 

A. Again, they do many things. One of them is now private credit.   

Q. Carlyle, in parƟcular, their investors range from public and private pension funds. Would you agree 
with that?   

A. I agree with that.   

Q. To wealthy individuals. Do you agree with that? 

A. Yes, I agree they probably have some very wealthy individuals.   

Q. And families to sovereign wealth funds. Would you agree with that?   

A. Family offices, do you mean?   

Q. From their website. They say:   

"Our investors range from public and private pension funds, to wealthy individuals and families, to 
sovereign wealth funds ..."   

A. I see, wealthy individuals and families, I understand. Yes, I believe that.   

Q. It ends "and unions and corporaƟons". Do you believe that?   

A. Yes, I believe that.   

Q. Again, I know the answer to the quesƟon: you didn't speak to them about minibonds in parƟcular 
between 2015 and 2019 and their ability to provide services in that environment?   

A. I have not spoken to Carlyle.   

Q. You reference in your report Hydrogard Legal Services. Do you remember that?   

A. I remember that they were one of the companies that was menƟoned as being willing to pay a 
fee. 

Q. Did you try and get in contact with them at all? 



Transcript of proceedings made to the court on Day 34 - Monday, 13 May 2024 

 
Source: mouseinthecourt.co.uk Page 20 

 

A. No, I did not try and get in contact with them, no. 

Q. Did you research them at all?   

A. I think we did research them.   

Q. Might I ask, why didn't you try to contact them to find out about the fee that they may or may not 
have been prepared to pay?   

A. Sure. Because the way I work and the kind of report I produce is based on publicly available data 
and publicly available facts. If I called them and they told me something, it would just be an 
anecdote, and it wouldn't be broadly representaƟve of anything except for what somebody 
happened to have told me and that's not something I do.   

Q. I see. So, if it's not available publicly, then it won't find its way into your report. Is that fair to say?   

A. I don't think that's enƟrely fair because there are a number of things that were not publicly 
available but that were exchanged between the parƟes in this maƩer that did find their way into my 
report, but I wouldn't use a phone call to a company selected at relaƟve random to buƩress one 
point or another in my report. I wouldn't feel comfortable doing that. 

Q. There is nothing random about Hydrogard Legal Services, is there? This is one of the companies 
whom you were told, or you have read, were prepared to pay the fee that Surge were charging. 
There is nothing random about that, is there?   

A. I suppose not.   

Q. It didn't have to be a phone call. You could have called them up to go and have a meet, couldn't 
you, have a meet with them?   

A. I suppose I could have done that.   

Q. But you didn't?   

A. I did not.   

Q. Can you -- if you can't remember, it ends there, but on their website, it lists out all the names of 
the officers that work there. It's even got pictures of them all. Can you recall seeing their website? 

A. I cannot recall that.   

Q. Dolphin Capital. You reference them as well, don't you? 

A. Again, they were a company that was menƟoned in the case documents.   

Q. Now, they filed for bankruptcy in 2020, three years prior to you being instructed on this maƩer. 
They were a German operator, I think, and they filed for bankruptcy as opposed to sort of 
liquidaƟng? 

A. Again, I'd have to go back and check the underlying documents. I think it had something to do 
with Ireland invesƟng in Germany.   

Q. That's right.   

A. But I'd want to check.   
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Q. Okay. But the same quesƟon, really: did you try and track down their officers to find out were they 
prepared to pay Surge fees?   

A. I obviously researched the company, since I remember the Irish connecƟon, but, no, I did not, 
again, try and call them to see -- to verify that they were willing to pay a fee on the order of what 
Surge was charging. 

Q. What about Wellesley? Did you come across Wellesley at all? Did you hear about Wellesley?   

A. I don't know.   

Q. Did you come across Alex Paschalis at all, either you or your team, a gentleman by the name of 
Alex Paschalis? 

A. It does not ring a bell with me.   

Q. Are you aware of Thistle, the company Thistle? 

A. Thistle, yes, that was one of the companies that was menƟoned also.   

Q. A compliance gap analysis company. You may or may not know?   

A. I did not know that.   

Q. Can we have <SUR00147598-0001>. You may not have seen this. What this is, is an exchange 
between a gentleman, Alex Paschalis, and one of the officers of Surge, Kerry Graham. You can see the 
subject maƩer there being "Surge -- Thistle -- Loan Note". Can you see that?   

A. Yes, I see the topic.   

Q. At the boƩom of the page, this is an email dated 18 June 2018, so certainly within that relevant 
period that you were considering.   

A. Yes, I actually may have even seen this email. 

Q. All right. Do you want to take a moment to remind yourself whether you have or not?   

A. Just give me a moment to read it, please. Okay, I have read it.   

Q. Do you remember seeing this before?   

A. I'm not sure.   

Q. What this email is basically saying is, it's Alex Paschalis saying to Kerry that he's got a prospect 
who are, "currently having their loan note", as he says "(quite similar to minibonds) structured with 
UK lawyers". It will be a 5 per cent coupon for three years, they are looking to raise 25 million: 
"They're allocaƟng 25 per cent of the raise to markeƟng."   

Do you see that?   

A. I do see that.   

Q. What do you make of that, allocaƟng 25 per cent of the raise to markeƟng for raising £25 million? 

A. In isolaƟon, that sentence, I'm unsure what to make of it. I'm unsure what to make of it, is the 
short answer. 

Q. What are you unsure about?   



Transcript of proceedings made to the court on Day 34 - Monday, 13 May 2024 

 
Source: mouseinthecourt.co.uk Page 22 

 

A. I'm unsure of whether they're saying they're willing to allocate a quarter of the 25 million to 
markeƟng expenses. That's what I'm unsure of.   

Q. That's fair enough. If they were, what would you say to that?   

A. I'd say that's a large proporƟon to allocate to markeƟng expenses.   

Q. Would it surprise you?   

A. Sorry, I wasn't finished.   

Q. Sorry.   

A. For a note that pays 5 per cent.   

Q. Would it surprise you if that were the case? 

A. I would invesƟgate it.   

Q. Say that again, sorry?   

A. I would want to invesƟgate it further. 

Q. Why would you want to invesƟgate it further? Is that because it would surprise you?   

A. It's because I would want to understand how the math works for them to pay 5 per cent and the 
25 per cent and to redeem the notes in three years.   

Q. The math wouldn't work too well, would it, based on the findings that you've had?   

A. Again, I'd want to -- as I said, this sentence in isolaƟon, I wouldn't know, but if it were just a 5 per 
cent coupon on a three-year note, you would be assuming a very, very large return.   

Q. "Assuming a very", sorry?   

A. Large return.   

Q. Because 5 per cent as a coupon is less than what LCF were paying, isn't it?   

A. They had at least one coupon that was less than 5 per cent, but I take your point.   

Q. They had one coupon, but what about the others, what about the majority? Was it less than 5 per 
cent or more than 5 per cent?   

A. Most of them were more.   

Q. If this company that Thistle are referring are prepared to pay 25 per cent of the raise to markeƟng, 
ie, 25 per cent of the 25 million, you would want to invesƟgate that further to understand how the 
economics would work out on this?   

A. I would.   

Q. You made an assumpƟon, didn't you, when considering the economics in this case, that the 
officers running the show, if I can put it that way, knew what they were doing, didn't you?   

A. Sorry, in Thistle or LCF?   
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Q. I will break it down. In LCF, your assumpƟon is that it wouldn't make economic sense to pay such a 
large fee yet charge a coupon of whatever it was, 8/9 per cent, and have a successful business. It's 
not possible. Is that your view?   

A. It's my view that it's not possible economically unless you can consistently achieve very, very high 
returns. 

Q. Right.   

A. And that gives --   

MR JUSTICE MILES: Sorry, was the quesƟon about LCF or --  

MR LEDGISTER: LCF, my Lord.   

MR JUSTICE MILES: I think the quesƟon was about LCF and your discussion in your report.   

A. Yes, and in my opinion, if you are -- the 25 per cent Surge fee in tandem with the lenders' interest 
in tandem with the setup fee, the only way that that works is if LCF could consistently achieve 
extremely high returns on the order of those I show in I think it is table 1 of my report, at a 
minimum.   

MR LEDGISTER: You've heard the name Andrew Thomson. You're familiar with that name, aren't 
you?   

A. I'm familiar with it. I've never met him. 

Q. You've never met him. Did you ever see a business plan from LCF?   

A. If I have, I don't remember it.   

Q. You didn't have an opportunity to interrogate their business model by speaking to or asking 
quesƟons of any of the LCF officers, not necessarily on the telephone, but you couldn't do it by way 
of wriƟng, for example, you couldn't ask quesƟons and get a response, could you?   

A. I have not communicated with anybody who is or was at LCF.   

Q. But from where you sit, as an independent person assessing the business model, it doesn't seem 
feasible to you to pay a 25 per cent fee or a 22.5 per cent fee to Surge and conduct the business as 
LCF had proposed to do?   

A. The only way it would work is if LCF could consistently achieve returns much greater than those 
that other investors, of which I'm aware, achieve. 

Q. Like you said before, to be fair to you. 

A. I think I've said some variant of that in the past, yes. 

Q. You're aware, aren't you, that there had been others who raised minibonds who have gone out of 
business by paying high fees?   

A. I know that there are others that have gone out of business. I think Blackmore is one I menƟon in 
my report.   

Q. Because you know that Blackmore were paying a fee to Surge of 20 per cent. You're aware of 
that? 
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A. I think that the 20 per cent quesƟon is something that's a bit in dispute.   

Q. In dispute, all right.   

A. Yes.   

Q. Are you aware that the Blackmore Bond wasn't considered to be a fraud or anything of that 
nature? Are you aware of that?   

A. I'm aware there was an invesƟgaƟon and I'm aware that -- I didn't follow it -- I didn't study it in 
depth, but I've not heard it was a fraud, if that is the quesƟon you're asking.   

Q. Are you aware of Northern Provident at all? Have you come across that name?   

A. As I'm siƫng here, I don't recall. I may have. 

Q. What did you know of the disbursements that Surge would have racked up in providing a service 
as they did to LCF? When I talk about "disbursements", I'm specifically referring to search engines 
like Google, Bing, et cetera. Were you aware that they made payments to other companies?   

A. Yes, I'm aware they made payments to other companies. I'm aware that Bing was one of those.   

Q. Are you aware of the amount they paid out to those companies?   

A. In aggregate, I don't have that figure. I could probably obtain it with some analysis, but as I'm 
siƫng here, no.   

Q. You were given sight of invoices, though, weren't you, that Surge or related companies would 
have paid to the likes of Bing?   

A. I think we have the bank account.   

Q. Okay.   

A. So not invoices, but you could see incomings and outgoings of the bank account, which is in an 
Excel file.   

Q. But you were aware that was millions that was being paid out to these companies?   

A. Again, I haven't aggregated it, so I don't know the answer to that quesƟon. This was not the focus 
of my report, the amounts that were disbursed to internet adverƟsers.   

Q. No problem. I understand. You had sight of the audited accounts of PwC and EY, didn't you?   

A. I may have seen those -- for LCF?   

Q. For LCF?   

A. Yes, I may have seen those.   

Q. Were you aware that they knew about the 25 per cent fee? 

A. That's not something I know about, so ... 

Q. Had you been told that PwC were aware of the fee, would that have changed your conclusion at 
all on whether or not you thought the fee was a proper fee to be charged for the provision of the 
services?   
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A. It would not have changed at all my view on the economic feasibility of the fee, had LCF not been 
able to achieve super-normal returns.   

Q. Just for completeness' sake, Mr Okungwu, because I want to give you the opportunity to answer 
this, would it be fair to say that, following your invesƟgaƟon of the marketplace during the relevant 
period of Ɵme, 2015 to 2019, you're not able to tell us what was the typical range of fees being 
charged to raise money for a minibond?   

A. I didn't conduct an invesƟgaƟon of the minibond market. What I was asked to do, as I say in my 
report, was to analyse the economic feasibility of the LCF business model within the context of a 25 
per cent fee, and I lay that out; to look at the services that were being offered by Surge to see if there 
were analogues and comparables in the market to see what those cost. That's what I was asked to 
do. I wasn't asked to invesƟgate the minibond market.   

Q. So, the answer is, no, you don't know -- whether you were asked to invesƟgate it or not, I'm asking 
you, were you were able, aŌer conducƟng your assessment, to land at a number which was the 
number being charged by service providers to raise funds for a minibond between 2015 and 2019?   

A. As that is not what I was looking for, it's not surprising at all that that is not what I found. 

Q. So you can't help us on that?   

A. I think you answered for me.   

MR LEDGISTER: Thank you, my Lord.   

MR JUSTICE MILES: Any re-examinaƟon? Sorry, I should have asked you. I thought it had been 
parceled up between you.   

MS DWARKA: I will adopt Mr Ledgister's cross-examinaƟon, but I have some short quesƟons.   

MR JUSTICE MILES: I think we will take the shorthand writer's break. We are just going to take a five-
minute break now. I'm sure you are well aware of this and it has been explained to you, but you must 
not discuss your evidence or the case with anyone during the break. 

A. Understood.   

MR JUSTICE MILES: We will come back in a few minutes.  

(11.46 am)   

(A short break)   

(11.52 am)   

Cross-examinaƟon by MS DWARKA 
MS DWARKA: Mr Okungwu, you said in your first report -- let's get that up, <D3/2> at page 9, that 
you did not idenƟfy any companies that offer --   

MR JUSTICE MILES: Hang on a sec. Let's get it up so the witness can see.   

MS DWARKA: Page 9, paragraph 15, the second bullet point: "I did not idenƟfy any companies that 
offer the idenƟcal set of services to those which are said to have been provided by Surge."   

That is the posiƟon, isn't it?   
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A. That is the posiƟon.   

Q. And you have confirmed that in evidence. Now, in your evidence this morning, you said that you 
didn't look at -- you didn't speak to the various comparators that you use in your report, and I will 
just summarise for you. Your view is that there are firms that offer similar, if not more extensive, 
services such as third-party marketeers and placement agents, fund managers and private credit 
funds, and they charge substanƟally less. That's the summary of what your view is in your first 
report?   

A. That's correct.   

Q. But in your evidence, when Mr Ledgister had put it to you and looked into the different 
comparators, you confirmed that you didn't speak to any of them about the minibonds and you 
didn't look too closely into the minibonds aspect and you don't have any experience in minibonds 
yourself. Is that right?   

A. If I can take those in turn, I agree that I've said that I did not look -- did not speak to any of them 
about the minibond market specifically, again, because I wasn't asked about the minibond market, I 
was asked about the services, and I have not looked parƟcularly closely at the minibond market 
exclusively.   

Q. Yes. But you're using them as comparators, aren't you? 

A. I am.   

Q. So, I think it has already been put to you that they were not really suitable comparators because 
the company you used as the gap examples are much bigger than LCF and Surge. That has already 
been the posiƟon and it's been put to you?   

A. Sorry, I don't accept that enƟrely. I think Mr Ledgister picked some examples and pointed out that 
they were much larger, but when you read my report, you'll see that the fees I offer, the fee ranges I 
offer, are based on surveys, in some cases, of thousands of firms.   

Q. Now, in your evidence, though, you had actually spoken about the fact that you didn't look into 
how the plaƞorm was built. You were using comparators, but you didn't look too closely into sort of 
building a plaƞorm, hosƟng and maintaining all of that, which is what Surge did, didn't it?   

A. Sorry? I'm sorry, what's the quesƟon? 

Q. One of the services provided by Surge is to actually custom-build, host and maintain the website 
that LCF used. That is not something that you looked into when you compared the other 
comparators? You just looked at the services generally, didn't you?   

A. I looked at the end services offered. I did not look at the cost or the effort involved by Surge in 
building their front end, if that's what you are asking me. 

Q. Yes. Mr Grainger, in his reply to your point, did say that the comparators are not suitable to 
comparing because they were unwilling or did not provide the services to issuers of minibonds. Do 
you recall that? It is in the joint statement, if you want to have a look, <D3/3> at page 6?   

A. If I could, please.   

Q. Do you want me to read it to you?   

A. No, no, I'm reading it as we're speaking. Yes, I have read it.   
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Q. Now, in the same report, you said that you could not comment on this point, but you provided a 
supplemental report to deal with it. Do you recall?   

A. I recall that I provided a supplemental report, yes. 

Q. EssenƟally, in your supplemental report, which is found at <D3/4> at page 4, you say -- the first 
line, it starts:   

"To the extent that it is the laƩer ..."  

MR JUSTICE MILES: Oh, top of the page, paragraph 4, okay.  

MS DWARKA: The first line, but at the end of the line, it starts:   

"To the extent that it is the laƩer, I note that Mr Grainger has provided no compelling evidence in the 
Grainger report or the joint statement that third-party marketers, fund managers and private credit 
funds were unwilling to provide services to issuers of minibonds." But you don't tell us any 
alternaƟve, do you? 

A. May I see the beginning of that paragraph, please? 

Q. Yes.   

A. Okay, thank you.   

Q. So, all in all, no idenƟcal set of marketers, there are issues with the comparators that you have 
used, so your choice may or may not be appropriate. Would you agree? 

A. I think that, in terms of the services that are offered, those are a correct comparison. Whether 
they were offered -- I think the point Mr Grainger may have been making, because I found his 
response a bit ambiguous, was that some of these services would not have been provided to a 
minibond issuer. I don't have an opinion on that. I don't know one way or the other whether that 
specific asserƟon is correct or not.   

Q. Whichever way we look at it, the comparators that you have chosen may or may not be 
appropriate because there are issues with the comparators?   

A. I accept that they are not idenƟcal to LCF, but I don't accept that the services that they're offering 
are not the same ones that were being offered by Surge to LCF. 

Q. Now, you also quesƟon whether LCF and Surge had established a market rate for the services 
provided by Surge by acƟng as reasonable parƟes at arm's-length, don't you?   

A. I do. My point is that Mr Grainger makes that assumpƟon, and then, based on that assumpƟon, 
concludes that they were acƟng as reasonable parƟes at arm's-length, which is circular.   

Q. Let's just have a look at what's being said. You do not believe they were acƟng as reasonable 
parƟes in an arm's-length transacƟon; is that right? 

A. I believe that, unless LCF could consistently make super-normal returns, it was bound to lose 
money and be unable to maintain its economic viability, hence the only reason -- hence it would not 
willingly, as an arm's-length counterparty, enter into those -- into that agreement.   

Q. So the answer is, you do not believe they are acƟng as reasonable parƟes?   

A. I think I'll stand by the answer I gave you. 
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Q. So, in your first report, you say that Mr Grainger has not provided any evidence to support his 
assumpƟon that the parƟes were acƟng as reasonable parƟes in an arm's-length transacƟon. Now, 
that's at <D3/2>, page 27, internal page 23, paragraph 49, if you want to have a look.   

A. Yes, because he explicitly states that that's one of his assumpƟons.   

Q. You repeat that point in the joint report at page 10 where Mr Grainger had explained that he 
made this assumpƟon based on the fact that he has not -- he was not provided with any indicaƟon or 
any evidence to the contrary or any evidence to indicate any constraint in the negoƟaƟon between 
Surge and LCF. So, he chose to assume it was reasonable in the absence of any evidence to show the 
contrary. If you want to have a look, it is <D3/3>, page 12. That can be a way of looking at things, 
could it not?   

A. I suppose it could be. I mean, he does say both of Surge & LCF were free to terminate the 
negoƟaƟons at any Ɵme prior. I don't know what he's basing that on. But if he has evidence to 
support that, then I suppose that's one way of looking at it.   

Q. I don't think it was menƟoned to you, but you may not know this, but Mr Thomson had tried to 
reduce the fees on a number of occasions and was looking into alternaƟve ways. Did you know that?   

A. I did not know that.   

Q. So there's a possibility that he would have terminated at any point when he decided it was not 
suitable? 

A. Again, you're discussing things of which I'm not aware. 

Q. You didn't know. UnsaƟsfied, you respond in this joint report by saying:   

"[Mr] Grainger's ... conclusions are premised on an (unsupported) assumpƟon ..."   

But, again, you don't really put an alternaƟve of what you say should be the way to read it, do you, in 
there?   

A. Sorry, what's the quesƟon? I'm sorry, I'm a bit confused.   

Q. Mr Grainger explains on what basis he takes the assumpƟon that this is reasonable parƟes in an 
arm's-length transacƟon, and he sets everything out there. You just say his conclusions are premised 
on this unsupported assumpƟon in the joint report, but you don't explain what is the alternaƟve in 
this report, do you? You provide a supplemental report where you decide to then give a bit of more -
- because you're a bit potenƟally unsaƟsfied with your explanaƟon in the joint report?   

A. Yes, because I think one of the very last points he makes in his report is that his conclusions are 
based upon this assumpƟon and, as far as I can tell, he's merely restaƟng that assumpƟon more 
fulsomely. 

Q. You decided to explain the point further in your supplemental report. You explain, <D3/4> at page 
5, that you expect a reasonable party to assess economic viability of a transacƟon and, based on that 
view, you decided that it was economically unviable to enter into the transacƟon that LCF entered 
into with Surge, didn't you?   

A. Unless they were able to consistently make super-normal returns, they were bound to lose money 
in that transacƟon, so I would not expect them to enter into it.   

Q. Now, in your evidence today, you have told us that you haven't really dealt with start-ups?   
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A. I think I said that I -- that the bulk of my work has not been with start-ups. I think that's a more 
accurate descripƟon of what I said.   

Q. So start-ups, and to make new business work, essenƟally, many companies enter into all sorts of 
high-interest lending faciliƟes or high fees or less beneficial transacƟons to give them a beƩer chance 
of success in the short run. Did you know that? 

A. I do know that, but that's different than a bond offering with a set coupon. OŌen, in start-ups, 
what investors will offer is a loan that can be converted to equity, for example. But that's quite 
different to what we're observing here.   

Q. But you were assessing reasonableness of a party in an arm's-length transacƟon based on 
economic viability of a transacƟon. Now, the transacƟon that we are talking about is a transacƟon 
that start-up companies entered into to make it work. So you, in your report, didn't analyse these 
types of transacƟons, did you? 

A. I'm sorry, when we are discussing start-ups are we discussing LCF, Surge or the borrowers? 

Q. Well, they were start-ups, weren't they? 

A. Sorry, pardon me?   

Q. LCF and Surge were start-ups, weren't they? 

A. So you're saying that -- I'm sorry, I'm a liƩle bit unsure on your quesƟon. It is not clear to me. 

Q. In your analysis -- I'll say it again. You have been assessing -- you have been asked to assess the 
transacƟon as it is, LCF with Surge. That is the transacƟon you have been asked to assess? 

A. And the bondholders are a third party there. 

Q. Yes, but the transacƟon is the LCF and Surge transacƟon in respect of the fees.   

Now, in order to do that, you have to look into what you are dealing with. LCF and Surge are -- Surge 
was a start-up company, LCF was a fairly new company. So, when you are analysing the transacƟon, 
you should have considered the idea that start-ups would enter into transacƟons which you may not 
think is economically viable but essenƟally are transacƟons that companies entered into at the very 
beginning of their life? 

A. I don't accept that I was asked to analyse them irrespecƟve of the fees. The fees are integral to the 
analysis because the fees are the cost. You can't analyse a transacƟon absent --   

MR JUSTICE MILES: I think you may be at cross-purposes here. I think what counsel said was you 
were asked to analyse the relaƟonship "in respect of the fees", not "irrespecƟve of the fees".   

A. Ah, okay, thank you. That makes more sense.  

MR JUSTICE MILES: Is that right?   

MS DWARKA: Yes, it is, my Lord. "In respect of the fees". 

A. In respect of the fees and the rate of return that was promised to bondholders, when one 
considers all that, then it was not economically viable absent LCF's ability to idenƟfy situaƟons in 
which it could make super-normal returns on a consistent basis. 
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Q. That happens all the Ɵme with start-ups. They enter into these type of transacƟons all the Ɵme to 
try to make sure that they are successful?   

A. That's not a quesƟon. Or is that a quesƟon? 

Q. I just put it to you. You can agree or disagree. 

A. Okay.   

Q. I just have one final set of quesƟons, actually. I think you said in your evidence that you and your 
team spent a lot of Ɵme looking at this and working on this exercise. Is that right?   

A. That's correct.   

Q. You said that you have worked on publicly available data and that you had -- your team had five 
people who worked on this. Is that correct?   

A. I think I said that, yes.   

Q. I think you also said it probably took three to four months --   

A. I think I qualified that by saying that there was a period of Ɵme during which I didn't speak to the 
lawyers and I was working on other things, but yes. 

Q. Just explain this to me: your instrucƟons -- it's found at <D3/2> at page 51 -- is actually dated 28 
September 2023. If you look at your first page of your report, <D3/2> at page 1, your report is dated 
29 September 2023. It looks like you spent a day? 

A. I think the final set of instrucƟons were issued to me in advance of my puƫng in the report. 

Q. So, there was an original set of instrucƟons which isn't part of this report and then this is a final 
set. That takes a day?   

A. I'm sorry, I think that what happened is that I spoke to the lawyers and they explained the 
situaƟon to me and together we decided on what made sense in terms of instrucƟons as I was doing 
the work.   

MS DWARKA: Thank you, Dr Okungwu. I have no further quesƟons.   

MR ROBINS: My Lord, I have no re-examinaƟon. Does your Lordship have any quesƟons?   

QuesƟons from THE BENCH 
MR JUSTICE MILES: I was just going to ask about the business of the super-normal returns, which 
means, actually, super-normal rates of interest on loans by LCF to borrowers, as I understand it. Is 
that right? 

A. Yes, and we know in this situaƟon that was highly unlikely because, if you think about the 
standard LCF example, they say, "We are going to charge 10 per cent to the borrower and pass 
through 8 per cent and keep 2", but, in fact, the numbers were different in reality, but there was no 
way, in the context of, for example, a 25 per cent sales fee, you could do that. If you take, for 
example, the one-year bond, the borrower only gets about 75p to start off with and within one year 
they have to pay back 1.10. That's a huge return. I'm unaware of any enƟƟes that can achieve that on 
a consistent basis.   
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MR JUSTICE MILES: Is there any reason to think that LCF would be able to find borrowers who would 
be willing to pay those kind of sums of money, based on the informaƟon you have seen?   

A. Based on the informaƟon I received, no, because the margin that they added was not of a scale -- 
of a magnitude to even reflect the belief that that could be achieved.   

MR JUSTICE MILES: Thank you very much. Any further quesƟons arising out of that?   

MR LEDGISTER: No, thank you, my Lord.   

MS DWARKA: No, thank you.   

MR JUSTICE MILES: Thank you very much for your evidence. 

A. Thank you, my Lord.   

(The witness withdrew)   

MR LEDGISTER: My Lord, may we call Mr Paul Grainger, please.   

ExaminaƟon-in-chief by MR LEDGISTER 
MR LEDGISTER: Would you give the court your full name, please?   

A. Yes, Paul Timothy Grainger.   

Q. Can we please turn up document <D3/1>, please. Do you see that document before you?   

A. I do.   

Q. Can we turn to page 20, please. Is this your witness statement made in connecƟon with these 
proceedings? 

A. It is.   

Q. Is that your signature?   

A. Yes, it is:   

Q. Are the contents of this statement true, to your knowledge and belief?   

A. To the best of my knowledge and belief, yes.  

MR LEDGISTER: My Lord, may this witness statement be admiƩed as Mr Grainger's evidence-in-
chief? My Lord, there is an addiƟonal statement, please. Can we turn to <D3/3>, which is a joint 
report. Can we turn to page 4. Do you recognise this as a joint report prepared by you in connecƟon 
with these proceedings, along with Dr Okungwu?   

A. Yes, I do.   

Q. That's your signature?   

A. Yes, it is.   

Q. The opinions that you have stated in that document, can you confirm that they are true?   

A. Yes, to the best of my knowledge and belief.  
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MR LEDGISTER: My Lord, may this statement be admiƩed in the same way?   

MR JUSTICE MILES: Yes.   

MR LEDGISTER: Please wait there, Mr Grainger, there will be some more quesƟons.   

Cross-examinaƟon by MR ROBINS 
MR ROBINS: Mr Grainger, have you read Part 35 of the Civil Procedure Rules.   

A. Yes, I have.   

Q. Are you familiar with Part 35?   

A. Yes.   

Q. Do you understand that you owe a duty to help the court on maƩers within your experƟse?   

A. Yes.   

Q. Would you agree that helping the court normally includes narrowing the issues between experts?   

A. Yes.   

Q. Do you understand that the court will ulƟmately decide what is and is not relevant, not you?   

A. Yes.   

Q. Do you agree that helping the court will normally involve expressing a view on maƩers within your 
experƟse, even if you personally don't necessarily agree that it is relevant?   

A. Yes.   

Q. Do you understand your duty to help the court on maƩers within your experƟse overrides any 
obligaƟon to the person from whom you have received instrucƟons? 

A. Yes.   

Q. Have you read the PracƟce DirecƟon to Part 35? 

A. Yes.   

Q. Are you familiar with that?   

A. Yes, I am.   

Q. Do you understand your evidence should be your independent work product, uninfluenced by the 
pressures of liƟgaƟon?   

A. Yes.   

Q. Do you agree that a useful test of independence is whether the expert would express the same 
opinion if given the same instrucƟons by the other side? 

A. Yes.   

Q. Do you understand that your opinions should be unbiased? 

A. Yes.   
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Q. Do you understand you should not provide opinions on maƩers outside your experƟse?   

A. Yes.   

Q. Do you agree that you shouldn't assume the role of an advocate?   

A. Yes.   

Q. Do you agree that you shouldn't promote the point of view of the party instrucƟng you?   

A. Yes.   

Q. Do you understand that you shouldn't be the mouthpiece for the party instrucƟng you?   

A. Yes, I do.   

Q. Do you agree that your report should not be a vehicle for argument which the party instrucƟng 
you seeks to advance?   

A. I do.   

Q. Do you understand you're required to consider all material facts?   

A. Yes.   

Q. Do you understand that that will include any facts which might detract from your opinion?   

A. Yes.   

Q. Do you understand you are required to make clear when a quesƟon or issue falls outside your 
experƟse? 

A. Sorry, can you just repeat the quesƟon? 

Q. Do you understand you're required to make clear when a quesƟon or issue falls outside your 
experƟse? 

A. Yes, I do.   

Q. Do you understand that you are required to make clear when you're not able to reach a definite 
opinion? 

A. Yes.   

Q. Do you understand, in parƟcular, that, if you don't have sufficient informaƟon to reach a definite 
opinion, you should make clear that you don't have sufficient informaƟon?   

A. Yes.   

Q. Do you understand you should indicate if any opinion is provisional or qualified?   

A. Yes, I do.   

Q. Do you understand you should indicate where you consider that further informaƟon is required?   

A. Yes.   

Q. Do you understand that you should indicate if, for any other reason, you are not saƟsfied that an 
opinion can be expressed finally without qualificaƟon? 
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A. Yes.   

Q. Turning to your experience, you're a financial services regulatory and compliance consultant; is 
that right? 

A. Correct.   

Q. You have got about 35 years' experience of regulatory and compliance consulƟng?   

A. Yes.   

Q. Is it fair to say you've got considerable experience of regulatory and compliance consulƟng in 
financial services in the UK?   

A. And overseas.   

Q. And overseas. Do you have experience of advising regulated financial service companies on the 
management of governance, risk and compliance?   

A. Yes.   

Q. Does your experience include advising on regulatory risks?   

A. Yes.   

Q. And compliance processes?   

A. Yes.   

Q. Have you advised firms on making applicaƟons to regulators for various forms of authorisaƟon? 

A. Yes.   

Q. Do you also have experience advising on the prevenƟon of financial crime and money laundering? 

A. Yes.   

Q. Have you advised on the prevenƟon of terrorist financing and bribery and corrupƟon?   

A. Yes.   

Q. I think you've got about -- well, over 30 years' experience of acƟng as a compliance officer and 
money laundering reporƟng officer; is that right? 

A. Yes.   

Q. And you're apparently the chairman of Complyport Limited; is that sƟll the case?   

A. Correct.   

Q. That's a major regulatory and compliance consulƟng firm, is it?   

A. Yes.   

Q. In terms of your previous career, I think you established Grainger ConsulƟng in about 1993; is that 
right?   

A. That's correct.   

Q. That was also a regulatory compliance consulƟng firm? 
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A. Yes.   

Q. Then Grainger ConsulƟng merged with -- was it called Compliance Consultants Limited in 1995? 

A. There was a merger with a group of which Compliance Consultants was one of the trading enƟƟes, 
yes.   

Q. And then it became Compliance.co.uk Group Limited, I think?   

A. That was the group enƟty, yes.   

Q. Then, in 2007, that group was acquired to be the financial services regulatory and compliance 
consulƟng arm of another enƟty?   

A. Yes, a firm called RGP.   

Q. What was Resources Compliance UK Limited? 

A. That was the holding enƟty for the UK. That's a compliance -- Resources Compliance Limited was 
the revised name of what had previously been compliance.co.uk and Compliance ConsulƟng Limited. 

Q. You're currently the non-execuƟve chairman of the AssociaƟon of Governance, Risk and 
Compliance? 

A. Yes.   

Q. Am I right in thinking that's a professional educaƟonal body promoƟng best pracƟce and 
improving standards for governance, risk management, compliance management and cyber security?   

A. Yes, it's a member organisaƟon, yes. 

Q. You are also non-execuƟve director of the AssociaƟon of Professional Compliance Consultants? 

A. Yes.   

Q. I don't think you've been an employee of any company operaƟng in the CCaaS industry; is that 
right? 

A. Employee, no.   

Q. You haven't negoƟated contracts or prices for the provision of Call Centers-as-a-Service? 

A. I have -- not directly as a service provider, but I have been involved in those discussions, yes. My 
former company, Resources, providing those services was a core part of the business.   

Q. Have you worked in any role where you were responsible for the maximisaƟon of lead 
generaƟon? 

A. Yes. Again, as a consultant advising clients that were involved in that kind of acƟvity.   

Q. But you haven't personally sold leads to financial advisors?   

A. No.   

Q. Are you an expert in the formulaƟon and deployment of Google AdWords to generate web traffic? 

A. Personally, no, but I work very closely with our in-house markeƟng team and they do exactly that. 

Q. But the cost-effecƟve deployment of Google AdWords is not within your personal experƟse?   
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A. I have an understanding, but it is not an area that I personally undertake.   

Q. You haven't been an employee of any web design companies?   

A. No, but I have worked, again, with several web designers, both on our own web design and also 
involved in consulƟng projects.   

Q. The cost of website construcƟon and maintenance in the UK from 2015 to 2019 is not within your 
personal field of experƟse?   

A. The precise cosƟng, no, but the scale involved, yes. 

Q. Similarly, it's not within your personal experƟse to comment on branding, graphic design or 
adverƟsing in the UK from 2015 to 2019?   

A. Well, to a degree, yes, it is, because I'm closely involved in exactly that kind of acƟvity in my 
management roles within Complyport and previously within RGP.   

Q. Now, you agree with Dr Okungwu that --  

MR JUSTICE MILES: Is that part of your experience or your experƟse? Because counsel actually asked 
about both. I think they may be separate quesƟons. Because it may be that you have some personal 
experience, but are you an expert in them?   

A. I would not call myself out as an expert in web design or in markeƟng, but I have considerable 
experience, so it's experience rather than experƟse.   

MR JUSTICE MILES: You have got your own experience of it? 

A. Yes.   

MR JUSTICE MILES: But through the businesses that you have been involved in actually running.   

A. Yes, and also --   

MR JUSTICE MILES: And consulƟng on --   

A. And consulƟng on as well.   

MR ROBINS: You agree with Dr Okungwu that, in 2015, there was no generally accepted market rate 
for the parƟcular package of specific services provided by Surge to LCF. Is that right?   

A. Correct, yes.   

Q. I think you both agreed that there was not even a generally accepted range of prices in the market 
for that parƟcular package of specific services. Is that right?   

A. For the package of services offered by Surge, no. 

Q. Your point, as I understand it, is there is no agreed or normal market rate for such services. Each 
service offering is normally a bespoke package. Is that the basic point?   

A. At that point in the market, yes.   

Q. Would you agree that it is possible to compare the service offering of firms who offer similar 
services even though they may be less comprehensive or only offer part of the service offered by 
other service providers? 
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A. No, I don't agree with that statement at all, the reason being that what Surge was offering was 
considerably more than many of those other service providers that offered some of what Surge 
offered but not all of what they offered.   

Q. Can we look at <D3/1> at page 11, please. I wasn't expecƟng that answer because all I was doing 
was reading out what's in paragraph 10.4 of your report. Do you agree with that or not agree with it? 

A. As a general comparison, yes. But not as a specific parallel to the service that was offered by 
Surge. 

Q. But the general point that you're making: "... it is possible to compare the service offering of firms 
who offer similar services even though they may be less comprehensive ..."   

A. Yes, I agree.   

Q. Would you agree that some firms provide a service known as private placement of securiƟes?   

A. Yes, indeed.   

Q. That involves the distribuƟon of financial promoƟons to prospecƟve investors and, where 
appropriate, contacƟng them or discussing with them the investment opportunity?   

A. Yes.   

Q. You menƟon that in paragraph 10.5 of your report, if we can just look at that. Am I right in 
thinking your reason for menƟoning that in your report immediately aŌer paragraph 10.4 is that 
you're saying that they provide similar services, even though they may be less comprehensive or only 
offer part of the services offered by the service providers?   

A. Yes, indeed.   

Q. I think you're saying, is this right, that Surge's services to LCF might have been more 
comprehensive, but they did include at least some of the services which were similar to the services 
involved in the private placement of securiƟes?   

A. Yes, correct.   

Q. Based on your knowledge and experƟse, do you think that a corporate financial advisor would 
typically charge a fee of between 1 per cent and 5 per cent for raising funds in providing the private 
placement of securiƟes? 

A. In my experience, yes.   

Q. Is it right to say that the fee charged would normally depend on the quality of the security or 
bond being offered by the issuer?   

A. Yes, and that in turn translates through to the difficulty of markeƟng.   

Q. So the lower quality the bond, the higher the fee that would be charged?   

A. Correct.   

Q. And the beƩer quality or more aƩracƟve investment offerings should more readily appeal to 
investors so they carry lower fees?   

A. Generally, yes. It's based on the expected fundraise. 
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Q. I think fees as a percentage of funds raised tend to be higher where the volume and monetary 
value of the private placement is low. Is that correct? 

A. Correct.   

Q. So if it is a Ɵny raise, percentage will be larger. Is that right?   

A. Correct.   

Q. And, presumably, the reverse is true, where the volume and monetary value of the raise is higher, 
the fees will be lower?   

A. Correct.   

Q. Would you agree that firms which offered some services similar to Surge, such as those from the 
stockbroking or corporate finance sector, included Beaufort SecuriƟes? 

A. Correct.   

Q. I appreciate your point is they didn't offer precisely the same package of services as Surge, but 
they offered some similar services?   

A. Yes.   

Q. Can we look at <D8-0036926>, please. At the boƩom of page 88, there is an email from Phil 
Gilbert at Beaufort SecuriƟes. If we look over on the next page, you can see it is May 2015. Second 
paragraph, he says he's advising that the recipient of the email would be best served creaƟng an 
MTN programme rather than a bond prospectus. Then he says in the next paragraph: "We discussed 
Beaufort taking a role in the issuance process. RealisƟcally, to cover the firm we would need to be 
dealer to the programme and arranger/lead manager ... This would involve us arranging distribuƟon, 
appoinƟng authorised distributors, and taking responsibility for the financial promoƟon." And then, 
the paragraph aŌer that, he says: "In terms of costs, as I menƟoned we would charge 125 [basis 
points] based on the amount raised, and an upfront fee of £25,000 ..."   

Just to check I'm understanding this right, 125 basis points is 1.25 per cent, isn't it? 

A. Yes.   

Q. Given that you menƟon Beaufort SecuriƟes in paragraph 9.14 of your report and you talk of fees 
between 1 per cent and 5 per cent, I anƟcipate that you wouldn't be at all surprised by what's said in 
that email? It would be in line with your expectaƟons? 

A. I'm slightly surprised it's as low as 125bps. I would have expected it to be slightly higher. Then, 
again, there is a de minimis 25,000 in there as well. So it's what they were prepared to deal at the 
Ɵme. 

Q. I think the point you make is, whilst Surge may have done some things which were similar to the 
things involved in the private placement of securiƟes, it was also doing other things as well. Is that 
your proposiƟon?   

A. Yes.   

Q. So you're saying that a firm dealing with private placements wouldn't provide branding or website 
design or design of promoƟonal materials?   

A. Ordinarily, no.   
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Q. So a firm like Beaufort SecuriƟes wouldn't be providing graphic design or web design services?   

A. Again, ordinarily, no.   

Q. Similarly, if we look at the higher end of the range that you gave of 1 to 5 per cent, <D7D9-
0003539>, I don't know quite how close this is to the example that you give, but you can see 
someone emailing from a firm called Mirox UK and, towards the end of the email, he says:   

"The current commission structure that I have in place is 5 per cent however I am keen to get 
investment in as soon as possible ..."   

And he goes on to imply that he might go a bit higher. But, again, given what you said about the 
typical range of 1 per cent to 5 per cent, you wouldn't be parƟcularly surprised to see someone 
talking about a 5 per cent commission payment?   

A. No.   

Q. Now, if it's right to say that at least part of what Surge did for LCF was similar to the private 
placement of securiƟes, and that the private placement of securiƟes typically cost between 1 per 
cent and 5 per cent of funds raised, then you would expect, wouldn't you, the part of Surge's services 
which is similar to private placement of securiƟes to cost between 1 per cent and 5 per cent of funds 
raised. That would follow from what you have said, wouldn't it? 

A. It would certainly be in that sort of ballpark, but, again, possibly higher, depending on exactly 
what was being offered.   

Q. Yes. If the percentage fee would normally depend on the quality of the security or bond being 
offered by the issuer, then it follows, doesn't it, that, if it had been understood by everyone that LCF 
was a very, very safe and secure investment, you would expect the fee for the private placement 
element to be at the lower end of the range, perhaps closer to 1 per cent than 5 per cent? 

A. Well, in a theoreƟcal form, yes, but the problem with the minibond market is that it wasn't seen 
by everybody as a safe and secure investment. So, I would have expected minibonds to be at the 
higher end of the cost spectrum.   

Q. But if it was a minibond that was constructed on the basis that there would be a very large 
amount of security and very low risk to investors, it would presumably be on the lower end of the 
spectrum? 

A. Not necessarily. I mean, bear in mind that there were other minibond issuers at the Ɵme who 
were struggling to get some of their issues away, and it was very much, in the market at that Ɵme, a 
case-by-case basis in terms of how the -- parƟcularly the promoter felt that the bond could be 
marketed and what the appeƟte in the market amongst the investors was for a minibond issue. 

Q. You say, don't you, that many firms that tradiƟonally provided private placement services focused 
only on transferable bonds and shares?   

A. Yes, transferable bonds and shares are regulated instruments. Non-transferable bonds and shares 
are nonregulated, by and large.   

Q. I think you say many stockbroking corporate finance advisory funds didn't cater for the minibond 
market? 

A. Correct.   
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Q. But, to be clear, you are not saying, are you, that 100 per cent of the firms that tradiƟonally 
provided private placement services were unwilling to deal with non-transferable bonds?   

A. I can't say 100 per cent were unwilling, but certainly there was a definite swing in appeƟte around 
about 2016.   

Q. So some of the firms that tradiƟonally provided private placement services might well have been 
willing to deal with non-transferable bonds?   

A. They may have been. My own experience at the Ɵme was that prospecƟve bond issuers were 
really struggling to find people that were willing to sponsor an issue. 

Q. Now, in paragraph --   

MR JUSTICE MILES: Is "sponsor" a term of art there? Because "sponsor" is someƟmes used in -- 

A. Yes, "sponsor" would be a firm willing to act in the role of a private placement agent.   

MR ROBINS: Paragraph 10.12 of your report. Let's have a look at that. <D3/1> at page 12. You say: 
"In the case of the Blackmore Bond service agreement, the fee stated was 20 per cent of funds 
raised. As the service was to be delivered over 5 years, it could be said to be broadly equivalent to 4 
per cent per year over 5 years."   

The five years you're referring to is the term of the Blackmore Bond, isn't it?   

A. Yes.   

Q. Then, if we go to <D3/1> at page 6, you say in paragraph 5.11:   

"The charge for services provided by Surge to Blackmore Bond Plc was 20 per cent of the funds 
raised ... It is not clear whether the difference in fees charged by Surge to Blackmore Bond Plc 
compared to LCF is due to a difference in the breadth and/or depth of services provided to the two 
firms." Given that it wasn't clear to you, I'm assuming you hadn't asked the party instrucƟng you to 
explain whether there was any difference in the breadth and/or depth of the services provided to the 
two firms. Is that right?   

A. That's correct.   

Q. You weren't provided with the witness statement of Paul Careless?   

A. Yes, I was, I think. I'm preƩy sure I was. 

Q. Can we look at <D3/1> at page 29. Maybe I missed it. I hadn't seen it there. This is the list of 
documents that was provided to you, isn't it? Can we look at -- I'm being told this predates the 
service of the witness statement. But at the Ɵme you were instructed, it's not one of the documents 
given to you?   

A. Well, unless I'm thinking of a different document, but I'm preƩy sure I have seen a witness 
statement from Paul Careless.   

Q. Can we look at <D3/1> at page 35. This is part of your report itself. It is the list of documents 
provided "to me with my instrucƟons" and then below that "other documents". I hadn't seen it 
there. Do you think you maybe inadvertently leŌ out some documents that had been provided to 
you?   
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A. I can't see that I would have leŌ them out, but I'm certainly -- well, I'm preƩy sure I've seen some -
- a document staƟng tesƟmony given by Paul Careless at some point.   

Q. Let's look at that document. It is <C2/3> at page 4. His evidence in paragraph 24, at the boƩom of 
the page, is:   

"Surge's role in Blackmore was exactly the same as what we did for LCF ..."   

Have you seen that before?   

A. No, I haven't seen this document, to the best of my knowledge.   

Q. But Dr Okungwu referred to this in his report, didn't he?   

A. To this specific document? Not to my knowledge. 

Q. Can we look at <S3/2> at page 26, please. Sorry, I've got the wrong one. I mean <D3/2> at page 
26. This is Dr Okungwu's report. He said, at paragraph 46 in the second line on this page:   

"Mr Careless himself in his witness statement admits that 'Surge's role in Blackmore was exactly the 
same as what we did for LCF' ..."   

Presumably you saw that when you read the report? 

A. Yes.   

Q. And you saw he also referred to the Blackmore contract? 

A. Yes.   

Q. Did you look at the Blackmore contract? 

A. Yes, I did.   

Q. Can we look at <SUR00153258-0001>, please, at page 19. Have you looked at schedule 2, which 
sets out the services?   

A. Yes.   

Q. Do you agree that seems to confirm Mr Careless is correct to say that the services were the same, 
exactly the same, for Blackmore as they were for LCF? 

A. In terms of the documents I saw, yes, but the document for LCF was unsigned.   

Q. Do you at least accept that the services offered by Surge to LCF and Blackmore were very similar? 

A. Yes, indeed, I do.   

Q. Just assume for the moment that Mr Careless is right to say that Surge's role for Blackmore was 
exactly the same as it was for LCF. We saw in your report you say that 20 per cent over five years is 
equivalent to 4 per cent a year for each of those five years. You're essenƟally dividing the 20 per cent 
upfront commission by five years to get to the annual commission of 4 per cent, aren't you?   

A. Yes.   

Q. If we look at <D3/1> at page 12, we can see that in paragraph 10.13 you say:   
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"Similarly, in the case of LCF, the fee stated was 25 per cent of funds raised. As the service was to be 
delivered over two years, it could be said to be broadly equivalent to 12.5 per cent per year over two 
years. However, in the case of the series 4 minibond issued in 2018, the informaƟon memorandum 
states it is a three-year bond. In this case, the fee of 25 per cent of funds raised would equate to 
approximately 8.33 per cent per year if apporƟoned over three years." Are you aware of the various 
different bond series issued by LCF?   

A. There were several, yes.   

Q. Can we look at <MDR00166711>, please. You can see this is an email from KaƟe Maddock of LCF, 
dated 21 August 2018. She says:   

"AƩached is the updated table ..."   

Let me show you that. It is <MDR00166712>. This shows the total bond sales in each series as at the 
date of that email. You can see that series 2, for example, started to be sold long before Surge had 
anything to do with LCF. Then series 3, "current", that's a one-year term and LCF had issued 23.8 
million pounds' worth of those one-year bonds. We know Surge's commission was 25 per cent, so 
Surge received £5.95 million from LCF for series 3. Because that's a one-year bond, no annualisaƟon 
is required, is it?   

A. No.   

Q. So, on the basis set out in your report at paragraph 10.13, that's 25 per cent per annum for a 
commission of £5.95 million in total? 

A. Mmm-hmm.   

Q. We can see, over this page and the next page, there are various different series with various 
different terms. Are you familiar with the concept of a weighted average? 

A. Yes.   

Q. You understand that's a method of compuƟng an average where some data points contribute 
more than others? 

A. Yes.   

Q. You haven't calculated the weighted average annualised commission charged by Surge to LCF, 
have you? 

A. No, I haven't.   

Q. Now, we have used the figures in this table to calculate the weighted average annualised 
commission. We can find that at <A1/16>. This isn't up to and including LCF's collapse, it is simply as 
at the date of that table we were looking at. The figures in columns A, B and C come from that table. 
You can see that we have put the commission rate in column D. It was 22.5 for the five-year bonds. 
Then we have worked out the annual commissions by dividing the commission rate in column D by 
the term of the years in column B. But simply dividing that by the number of series in the table 
wouldn't be the weighted average, so we have, instead, calculated the total commissions for each 
series in column F and then the weights in G by dividing each row of F by the total of F and then the 
product of the annual commission mulƟplied by the weights in G gives you the product.   
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You add all that up together to get to the weighted average in the boƩom right-hand corner of an 
annual equivalent of 10.9 per cent. I know you won't have had a chance to check your working, so 
I'm going to have to ask you quesƟons on the assumpƟon that the weighted average annualised 
commission is 10.9 per cent. Given that the equivalent figure for Blackmore was 4 per cent, and on 
the assumpƟon that Mr Careless is right to say Surge's role for Blackmore was exactly the same as it 
was for LCF, it follows, doesn't it, that LCF was paying almost three Ɵmes as much as Blackmore to 
Surge for exactly the same services?   

A. Based upon that weighted average, yes. 

Q. Would you agree that paying almost three Ɵmes as much as Surge's other client for exactly the 
same services is not parƟcularly commercial?   

A. I'd argue the opposite. I would argue that, in business, it's very oŌen the case that some clients 
pay more than others for very similar or the same services. 

Q. You agree that a useful test of independence is whether the expert would express the same 
opinion if given the same instrucƟons by the other side. Would you be expressing the argument that 
you just expressed if you had been instructed by the claimants?   

A. Yes, indeed.   

Q. Do you know that Surge started selling bonds for Blackmore in late June 2015?   

A. I wasn't aware of the precise date, but I'm aware it was around that date, yes.   

Q. Did you know that, at the outset, Surge was proposing to charge Blackmore a commission of 7.5 
per cent of funds invested?   

A. No, I wasn't aware of that.   

Q. That would be an annualised rate of 1.5 per cent per annum for a five-year bond, wouldn't it? 

A. Yes, it would, approximately.   

MR JUSTICE MILES: Can I just go back to the point -- the answer you gave before about it not being 
parƟcularly commercial: are you saying that from the perspecƟve of Surge or from the perspecƟve of 
LCF?   

A. Both. In my experience, services are subject to price negoƟaƟon. Very oŌen, for example, a tender 
process or similar. And it can be the case that very similar services are offered at different prices to 
different clients.   

MR JUSTICE MILES: So would you expect these kind of prices to be the subject of tendering and 
actual negoƟaƟon? 

A. Certainly to negoƟaƟon, yes, not always to tendering.  

MR JUSTICE MILES: Supposing that LCF knew the fee that was being charged by Surge to Blackmore, 
is that something that you would expect them to take into account? Would you would expect LCF to 
take it into account? 

A. If they were aware of it, yes, certainly in their posiƟon of negoƟaƟon, I would be very mindful of 
any intelligence or informaƟon I had prior to going into that negoƟaƟon.   
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MR JUSTICE MILES: Would you expect there to be toing and froing on the negoƟaƟon of this sort of 
fee? 

A. Normally, yes.   

MR ROBINS: But if, at the outset, LCF was prepared to pay a commission to Surge which was a large 
mulƟple of the commission that Surge was prepared to accept from Blackmore, it would follow, 
wouldn't it, that the commission paid by LCF was extravagant and uncommercial. 

A. They are fairly emoƟve terms to use. What I would say is that, in business negoƟaƟons, there is a 
price that a vendor will want to offer, and there is a price that a purchaser will be willing to pay. In 
many situaƟons, agreement can't be reached. So, if agreement was reached, it was presumably 
because both parƟes found the point at which their interests were aligned and did a deal on that 
basis. But that's -- I look at that purely agnosƟcally. That's the way commerce works. 

Q. We will come to that part of your report in due course. But before that, would you agree that the 
services offered by Surge to LCF are similar in several ways to those offered by fund managers?   

A. In a limited way, yes. Some of the facets are similar. But my understanding is Surge were carrying 
out services that in other respects would differ from that of a fund manager.   

Q. If we look at <D3/1> at page 12 in paragraph 10.14 of your report, you say:   

"The services offered by Surge are similar in several ways to those offered by firms that provide 
unregulated collecƟve investment undertakings and alternaƟve investment funds. Such firms are 
known as fund managers."   

That's something you would agree with, isn't it? 

A. Yes, it is.   

Q. Dr Okungwu agreed with you that fund managers offer similar services, didn't he?   

A. Yes.   

Q. He cited the FCA's asset management market study to show that the total annual charge for fixed 
income funds in 2015 was 0.8 per cent of assets under management, didn't he?   

A. Yes, he did.   

Q. Then, in the joint memorandum, you said, "Oh, well, actually, fund managers are not a relevant 
comparator", didn't you?   

A. The fund managers that were within the fixed income survey, yes, because they were all regulated 
enƟƟes. 

Q. Now, assume that fund managers are a relevant comparator or a potenƟally relevant comparator. 
Presumably, you would agree that one of the services provided by fund managers is the service of 
actually managing the fund? 

A. Managing the fund, yes.   

Q. That's a fairly important part of what fund managers do, isn't it?   

A. Correct.   
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Q. You understand Surge says it didn't manage any of the monies that were invested into LCF by 
members of the public?   

A. That's right.   

Q. Now, in terms of the other things that fund managers do, Dr Okungwu said in his report -- let's 
look at it. <D3/2> at page 17. In paragraph 26, aŌer making the point about the fund managers 
managing the fund, four up from the boƩom, he says -- sorry, we need the previous page. We are on 
the wrong page. Paragraph 26: "Similar to Surge, many fund managers provide account management 
services, conduct markeƟng of their funds, have websites where investors can find informaƟon about 
funds and check their account balances, and offer dedicated phone lines for both exisƟng and 
potenƟal clients. These phone lines are available for general enquiries including account setup as 
well as to address queries related to exisƟng fund investments."   

You haven't disagreed with Dr Okungwu on those points, have you?   

A. I have parƟally agreed, parƟally disagreed. That statement is correct with regard to larger fund 
houses. It's not really applicable when we get into the area of alternaƟve investment funds offered at 
the more bouƟque level. So, for larger fund operaƟons, it's perfectly a valid statement. It wouldn't 
apply to the smaller, alternaƟve investment funds.   

Q. Your posiƟon is that Surge provided a higher level of service than typically provided by fund 
managers and fund administrators, is it?   

A. At the comparable level, yes. A small fund -- relaƟvely -- comparaƟvely small fundraisers, yes. 

Q. You say the services provided by Surge to LCF were proacƟve and interacƟve with the minibond 
investors? 

A. Yes.   

Q. And more focused towards relaƟonship management? 

A. Yes.   

Q. Can we look at what you're relying on to make those points. <D3/1> at page 14. At paragraph 
10.26, you say:   

"... Surge provided bespoke markeƟng consultancy services and an outsourced markeƟng 
department ..." Just dealing with that, a fund manager presumably will oŌen pay for markeƟng?   

A. It depends. Again, if the fund manager has been asked to do so, they will do so. They will charge 
for it as well. Many fund managers don't offer that service, parƟcularly for the smaller funds, the 
alternaƟve investment funds. It would be highly unusual for them to offer that service.   

Q. Presumably, that's because, in much smaller funds, there's just not the money available to pay for 
that sort of markeƟng?   

A. Not always. Very oŌen, it's a quesƟon that they're more bespoke investments and they're not 
suitable for mass distribuƟon. In fact, in some cases, there are regulatory restricƟons on the 
distribuƟon of those kind of funds. So they tend to be very much more a quesƟon of personal 
placement typically by a sponsor or, indeed, by the investment manager of the fund rather than the 
administraƟve manager.   

Q. But if the fund needs markeƟng, the fund manager will charge a fee for it?   
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A. If the fund manager is carrying out the markeƟng, yes, they will charge a fee.   

Q. Can we look at the next one, 10.27 and 10.28. You say, effecƟvely, that Surge would try to 
persuade investors to reinvest at the end of the terms of their investment. Presumably, many fund 
managers try to get clients to reinvest?   

A. Not necessarily proacƟvely, no. ParƟcularly the smaller, more bouƟque, alternaƟve managers. 
That may not be part of their brief at all. It may be purely administraƟve.   

Q. Presumably many fund managers do try to get clients to reinvest?   

A. The larger fund managers, parƟcularly with retail funds, yes, but they can't do that proacƟvely in 
that context.   

MR JUSTICE MILES: Sorry, I'm just trying to understand the various roles here of the fund manager. 
So, lots of well-known fund managers -- there are lots of well-known fund managers, obviously, and, 
as regards the investor, they're offering an investment into the fund. Then there are various things 
that they carry out. One of them is having a website that you can go on, you can see what your 
investments are, and so on. Another, you say someƟmes they market, someƟmes they don't, but 
that's carried out, as far as the investor is concerned, by the fund manager -- the fund management 
firm, if I can call it that.   

A. Correct.   

MR JUSTICE MILES: And then they have to do, obviously, lots of admin as well. Typically, I think they 
will be receiving client money. But that's a whole different quesƟon.   

But in some of the answers you have given, you have said, "Well, there's the administraƟve manager, 
effecƟvely, and then there's the investment manager", so are you disƟnguishing between different -- 

A. Yes.   

MR JUSTICE MILES: -- funcƟons there?   

A. Yes, I am.   

MR JUSTICE MILES: And are they different firms or just different funcƟons within the same firm? 

A. These would generally be different funcƟons within the same firm, but someƟmes there is what's 
known as delegated investment management, where the firm that is actually running the fund in the 
administraƟve sense along with the governing body of the fund may have engaged an external fund 
manager. This doesn't tend to happen in the bigger investment groups, but it does happen a lot in 
the smaller-scale funds, especially the alternaƟve funds.   

MR JUSTICE MILES: Right. But if one is trying to do a like-for-like comparison here, looking at the 
services, as I understood the evidence, it's dealing with a case where, as it were, the fund manager is 
doing all of these things.   

A. The example --   

MR JUSTICE MILES: -- itself --   

A. The examples quoted, I agree, that is the inference. Where I'm drawing a disƟncƟon, as a 
specialist in this field, is that, comparing an issue such as LCF with, say, Fidelity or Legal & General or 
one of the very large Vanguard fund houses, is an incorrect comparison. The more accurate 
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comparison would be with an alternaƟve investment fund, which would be much, much smaller 
instead, more comparable to the issue of a minibond.   

MR JUSTICE MILES: Right. In those cases, so in what you have called the bouƟque or alternaƟve type 
of fund, is the fund, though, sƟll providing the investment opportunity to an investor and then 
charging a fee for all of the services that it's providing? 

A. The fund is usually charging the investor a management fee, which, again, is normally a 
percentage of the amount invested, taken upfront and/or taken as an annual management fee.   

MR JUSTICE MILES: Yes.   

A. The range of services that the administraƟve manager would provide typically at that scale of fund 
is very limited in terms of engagement with the investor. Most of those funds tend to have a very low 
touch point between the investor and the fund manager, apart from entry and exit or the 
distribuƟon of coupon or dividends.   

MR JUSTICE MILES: Mr Robins, I see the Ɵme now.  

MR ROBINS: Yes. I'm happy to break now.  

MR JUSTICE MILES: I think what we will do is break now unƟl 2 o'clock. I think you understand -- I 
think you were in court earlier on -- you mustn't discuss your evidence or the case with anyone 
during the break. 

A. Yes.   

(1.05 pm)   

(The short adjournment)   

(2.00 pm)   

MR ROBINS: Can you look at <D3/1> at 14, please. In paragraph 10.34 of your report at the boƩom 
of the page, you say:   

"Surge needed to screen the database of prospects to ensure they met these criteria."   

You're aware that investors had to self-cerƟfy using an online form or a paper form?   

A. Yes.   

Q. Can we go to <SUR00130297-0001>, please. This is an applicaƟon form. BoƩom of page 5, we see 
"Investor ClassificaƟon Guidelines". It explains: "The series 5 growth bonds can only be marketed to 
certain types of investor. The purpose of the classificaƟon guidelines on the next page is to enable 
you to determine whether you are a suitable investor and which classificaƟon best describes you. 
Tick Yes or No as appropriate to confirm or reject meeƟng the requirement."   

Then over the page, there are various opƟons for prospecƟve investors to Ɵck to say whether they 
are a high net worth investor, a restricted investor, a self-cerƟfied sophisƟcated investor. Do you 
understand that was just part of the applicaƟon process?   

A. Yes.   

Q. What Surge was doing was essenƟally checking that the applicaƟon forms had been filled out?   
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A. Yes.   

Q. You're not suggesƟng by your reference to screening that Surge was doing any more than that? 

A. No, but they would need to check that the cerƟficaƟons were correct.   

Q. Assume they didn't check. You're making an assumpƟon about what Surge did and did not do. You 
weren't there at the Ɵme, were you?   

A. No, I wasn't there, but the whole point of the submission of a declaraƟon, it sƟll needs to be 
ascertained that that declaraƟon has been completed.  

MR JUSTICE MILES: When you say "to check that the cerƟficaƟon was correct", you mean that 
someone has put a Ɵck --   

A. In the right box, yes.   

MR ROBINS: You're not suggesƟng Surge was going away and doing any independent research into 
the financial circumstances of the investors?   

A. No, I'm not suggesƟng that at all.   

Q. Now, when you refer in your report to Surge's services being proacƟve and interacƟve with 
minibond investors and more focused towards relaƟonship management, you're not suggesƟng, are 
you, that Surge would contact investors regularly by telephone or email to discuss the acƟviƟes of 
LCF's lending unit or the businesses of LCF's borrowers or anything like that, are you? 

A. No, I'm suggesƟng, instead, that if telephone calls or equivalent queries were received, then Surge 
would interact with the invesƟgator.   

Q. But, again, you weren't there at the Ɵme, so you're making an assumpƟon, aren't you, about what 
Surge did in pracƟce?   

A. No, it's part of the service agreement. 

Q. Which service agreement are you talking about? 

A. The agreement for services between Surge and LCF includes investor relaƟons.   

Q. Have you seen a signed agreement?   

A. Not a signed agreement, no.   

Q. I think you said you've seen the witness statement of Paul Careless. Can we go to see what he says 
at <C2/3> at page 13. In paragraph 62.13, towards the boƩom, he says:   

"As we scaled, a lot more people invested online without speaking to the account managers. This 
was beƩer economically for Surge, but also from a compliance point of view, as the technology 
ensured there was no ambiguity in the product informaƟon. Each investor would have been 
presented with all the documents, the key facts and the detail to be able to make their decision on 
invesƟng."   

Were you aware that the evidence from the party instrucƟng you is that a lot of people invested 
online without speaking to account managers?   

A. Yes.   
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Q. If we look at <D3/1> at page 15, we can see the conclusion that you reach in 10.35:   

"The scope and depth of service provided is far more complex and far beyond the service provided 
by other service providers in the fund/capital raising market, such as, stockbrokers/placement 
agents, corporate finance advisors or funds."   

It is right to say, isn't it, you are making a conclusion there based on an assumpƟon that you have 
made as to what Surge was actually doing in pracƟce? 

A. No, I'm basing that on the fact that the tech that was provided, the website maintenance, the 
website consultancy and design was not what would ordinarily have been provided by many of the 
service providers such as stockbrokers or placement agents.   

Q. But insofar as stockbrokers or placement agents had websites that needed to be designed and 
maintained, that's something that would come out of their own fee that they charged, isn't it?   

A. I'm sorry, could you say that again? 

Q. Insofar as stockbrokers or placement agents had websites that had to be designed and 
maintained, the cost of such design and maintenance is something that would have come out of 
their own fee, isn't it, one of their own overheads?   

A. Their own websites, yes, but I'm not aware of any that would have offered that as a third party 
service. 

Q. Assume Surge's services were actually, as a maƩer of fact, fairly limited in terms of engagement 
with the investor, a very low touch point with investors apart from entry and exits and distribuƟon of 
coupon, you wouldn't then be able to reach the conclusion that you do in paragraph 10.35, would 
you?   

A. I'm sorry, I don't understand the quesƟon. Could you rephrase it?   

Q. Just assume that Surge's services were not parƟcularly proacƟve and interacƟve with minibond 
investors, they were not parƟcularly focused towards investment management to build or preserve a 
pool of investors. Assume, in fact, Surge's services were preƩy limited in terms of engagement with 
investors and that Surge had a very low touch point with investors, apart from entry and exit and 
distribuƟon of coupon.   

A. Can I just be clear, you have just used the terms "assume" and then "fact", am I assuming it is a 
fact or assumpƟon?   

Q. Well, proceed on the assumpƟon that it is a fact. 

A. Okay.   

Q. You wouldn't then be able to make the conclusion you do in 10.35, would you?   

A. Yes, I would.   

Q. Now, you're aware that --   

MR JUSTICE MILES: What do you say is far more complex and far beyond the service? Is it the 
website bit? 
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A. Yes, the website component and the -- both the maintenance and the design input to the website 
and the management of an investor database is more than would normally be provided be a 
stockbroker or a placement agent.   

MR ROBINS: When you say "database", have you seen the Excel spreadsheets with names and 
addresses of investors that were maintained?   

A. I have not seen them, no, but I'm aware that they exist.  

MR JUSTICE MILES: Is it based mainly on the -- is your evidence based mainly on the website, then, 
on the fact that they set up the website?   

A. It's based on the fact that, ordinarily, those addiƟonal services would not be provided by 
placement agents or stockbrokers.   

MR JUSTICE MILES: Yes, but I'm trying to work out what bit wouldn't be, and I think, so far, you've 
idenƟfied the website.   

A. It is predominantly the area around the design of the web interfaces and the maintenance of the 
investor relaƟons contact list, database, whatever you want to call it.   

MR JUSTICE MILES: Thank you.   

MR ROBINS: You're aware, I think, that a fund manager will charge for fund formaƟon on a 
percentage of funds-invested-basis plus an annual management charge based on the value of the 
fund.   

A. Yes, very oŌen subject to a de minimis figure. 

Q. Those charges are normally paid by deducƟon from the investment units aƩributable to each 
investor? 

A. Yes.   

Q. In your report, you provided a pracƟcal example of a fund manager who charges an iniƟal 
management fee of 5 per cent of the sum invested by unit holders plus an annual management fee 
of 0.75 per cent of the fund value each year, didn't you?   

A. Yes.   

Q. Do you remember Dr Okungwu referred to the FCA's asset management market study?   

A. Yes.   

Q. Which he said showed that the FCA was aware of charges of up to 5 per cent per annum?   

A. Yes.   

Q. He put that on the agenda for the joint meeƟng, didn't he?   

A. Yes, indeed.   

Q. You declined to agree or disagree, as I understand it, on the basis that you say it's not relevant? 

A. Correct.   

Q. Given that the court determines what is and is not relevant, not you --   
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A. Well, can I just qualify? I said relevant to my instrucƟons.   

Q. Yes. Let's assume that the court is normally assisted by any narrowing of issues between investors. 
Can we go to <MDR00227061>? Did I say "investors"? I meant "experts". This is the document that 
Dr Okungwu referred to. Did you have a look at this? 

A. Yes.   

Q. If we go to page 76, there's a footnote right at the boƩom, 156, if we can look at that, where the 
FCA say: "We found examples of popular funds which impose iniƟal charges of up to 5 per cent 
AUM." Bearing in mind that it might be relevant and the court is probably going to be assisted by the 
narrowing of issues, you can't really disagree, can you, that it refers to charges of up to 5 per cent 
AUM? 

A. Well, what's important to note is that the asset management survey was looking at the universe of 
retail funds. It wasn't looking at alternaƟve investment funds.   

Q. Why didn't you say that in the joint statement, instead of just declining to engage on the basis it 
fell outside your instrucƟons?   

A. Because, on the basis that it's clear from the narraƟve that the survey refers to retail funds and it's 
clear in the context that a minibond is not analogous to the retail fund, it's not relevant.   

Q. A retail fund is a fund that, what, gets investment from retail investors?   

A. Yes.   

Q. And a minibond gets investment from retail investors? 

A. Yes.   

Q. If we look at <D3/1> at page 13, sorry, the previous page, at 10.17 of your report, you give this 
pracƟcal example:   

"... if a fund was raised of £5 million and the investors had an investment term of five years, the fund 
manager may charge an iniƟal management fee of 5 per cent of the sum invested by unit holders, 
plus an annual management fee of, say, 0.75 per cent ..." Then you rework that over the page, if we 
look at that, as a three-year term and then say, at the end of the paragraph:   

"Over three years, the total charge would be ... 7.25 per cent of the amount iniƟally invested." So, on 
your sort of annualised basis, that would be a charge of 2.41 per cent per annum for each of the 
three years?   

A. Mmm-hmm, yes.   

Q. And then, if we look at what you say in 10.21, you say: "However, this illustrates the difficulty of 
comparing fees ... The example at 10.18 above illustrates that although the headline rate of fee is 
apparently a 5 per cent iniƟal fee plus a 0.75 per cent annual fee, when taken as a whole the fees 
combined equate to 7.25 per cent over the three-year term. Similarly, the apparently very high fee of 
25 per cent upfront charged by Surge, when apporƟoned over the service period, equates to 8.33 
per cent for each of the three years of service provision."   

A speed reader who wasn't really paying aƩenƟon might think that you were comparing the 7.25 per 
cent with the 8.33 per cent and saying, "Well, they're not that different", but, as I understand it, the 
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7.25 per cent for the hypotheƟcal fund manager is the equivalent of the 25 per cent for Surge; is that 
right? 

A. No, I was simply trying to illustrate the difficulty of comparing different charging structures. 

Q. But if we did, on that basis, the 7.25 equates to the 25, doesn't it?   

A. I'm sorry, can you rephrase that?   

Q. Well, let's do it a different way. If we annualise it in the way you have done in your report, 2.41 
per cent per annum for this hypotheƟcal fund manager is what would compare to the weighted 
average of 10.9 per cent per annum that Surge charged to LCF. That would be the correct 
comparison, wouldn't it?   

A. In terms of pure mathemaƟcal accuracy, yes, it would. 

Q. Yes. It is not the 7.25 that can be in any way compared to the 8.33 that you have menƟoned, is it? 

A. Well, from the perspecƟve of trying to illustrate the difficulty of comparing fees, no.   

Q. In the joint memo, you say, don't you, that the reference to fund charges was not intended as a 
comparison of economic value of different types of charges, but as a simple illustraƟon of the 
pracƟce of taking fees for the provision or administraƟon of financial products and services by way of 
upfront fees, periodic fees or a combinaƟon of both; is that right? 

A. Correct.   

Q. So, as I understand it, you weren't actually trying to say that an annualised equivalent of 2.41 per 
cent is in any way appropriate or relevant as a comparator? 

A. Not as a direct comparator, no. It's the principle that fees are taken in different ways, including the 
ad valorem fees, upfront fees, fixed fees, and so on. 

Q. So you're seƫng out in your report something that gives an annual equivalent of 2.41 per cent, 
but then saying, "Well, that's not relevant". You're not raising it to say it's in any way relevant or 
comparable to Surge's fee?   

A. No, simply illustraƟng the principle. 

Q. You're familiar with the concept of the net present value of a future income stream, I assume? 

A. Yes, I am.   

Q. Are you familiar with the Ɵme value of money? 

A. Yes.   

Q. You would agree that 25 per cent upfront is worth more than 8.33 per cent over a three-year 
term? 

A. Yes.   

Q. If we look at <D3/2> at 23, you can see Dr Okungwu says in paragraph 39:   

"From Surge's perspecƟves, receiving 25 per cent of the funds raised upfront is worth more in 
present value terms than receiving 8.33 per cent per year due to the Ɵme value of money."   
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And in 40 he says that credit risk also has to be taken into account. He put those items on the agenda 
for the joint meeƟng, didn't he?   

A. Yes.   

Q. You refused to agree on the basis it was outside the scope of your instrucƟons?   

A. Absolutely, yes.   

Q. But, given that the court will normally be assisted by anything which narrows the issues between 
the experts, you would agree that the points he makes there are enƟrely valid, wouldn't you?   

A. The points he makes are valid, but they're outside the scope of my instrucƟons.   

Q. If we look at <D3/1> at 13, we were looking at this a moment ago, but you go on to say in 10.24: 
"When the 25 per cent fee is then apporƟoned over a relevant Ɵme period, say, 3 years, the fee then 
equates to 8.33 per cent per year, which is much closer to the fees charged for fund management 
services or for private placement of lower quality securiƟes." Let's proceed on the basis that the 
example in paragraph 10.18 to 10.21 is, as you say in the joint memo, not a comparison of economic 
value of different types of charges, but a simple illustraƟon of the pracƟce of taking fees for the 
provision of administraƟon by way of upfront fees, periodic fees or a combinaƟon of both. I think it is 
right to say, isn't it, that the example you are giving there in 10.18 to 10.21 doesn't actually supply 
any evidence about the fees actually charged for fund management services in the market in the 
period 2015 to 2019?   

A. In which market? Minibonds or more widely? 

Q. In any market. You're not puƫng it forward as evidence of fees actually charged. You're puƫng it 
forward, as I understand it, simply as an illustraƟon of the possibility of taking some money upfront? 

A. That's correct, yes.   

Q. Or periodic fees or a combinaƟon of both? 

A. Yes, it's illustraƟng the principle. 

Q. You menƟon in your report that there may be an upfront fee of 5 per cent for private placement 
of lower-quality securiƟes, don't you?   

A. Yes.   

Q. That's five Ɵmes the fee of 25 per cent charged by Surge, isn't it?   

A. It is, yes.   

Q. So the average annualised commission charged by Surge, nearly 11 per cent, is over four Ɵmes 
higher than the hypotheƟcal fund manager figure that you give. But that's not relevant as evidence 
of market rate, according to you, and it is five Ɵmes the fees charged for the private placement of 
lower-quality securiƟes. That doesn't really support your conclusion in paragraph 10.24 that Surge's 
fee is much closer to the fees charged for fund management services or private placement of lower-
quality securiƟes, does it? 

A. I disagree. Again, in the AF market, the alternaƟve funds market, where charges can be higher, 
yes, it's comparable.   
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Q. If you were acƟng for the claimants, you wouldn't be saying that Surge's commission was much 
closer to the fees charged for fund management services for private placement of lower-quality 
securiƟes, would you? 

A. Yes, I would.   

MR JUSTICE MILES: You haven't actually given any figures for the alternaƟve market at all, have you? 

A. I haven't, no.   

MR ROBINS: But you would agree that Surge's fees of 25 per cent of investor monies do appear to be 
high. 

A. Yes, they are high.   

Q. In fact, you agree they appear very high? 

A. Yes.   

Q. You considered Surge's profitability, didn't you? 

A. Not a full economic analysis, but I did look at the accounts, yes.   

Q. You looked, I think, at the financial cost summary for Surge that was provided to you in the 
documents? 

A. Yes.   

Q. You said that total overheads were 72.4 per cent of revenues and the net profit, pre-tax profit 
margin of Surge was 27.6 per cent?   

A. Yes.   

Q. You say, of each £100 of fees earned, only £27.60 was profit?   

A. Yes.   

Q. If we look at the financial cost summary for Surge at <SUR00158216-0001>, what this shows, as 
you can see at the top, is that Surge's turnover plummeted in the year of LCF's collapse. In that year, 
its costs were sƟll high, but, due to lower turnover, it made a loss. Is that a fair summary?   

A. Yes.   

Q. If we look at <D3/2> at page 28, at the boƩom, at paragraph 52 of Dr Okungwu's report, he says: 
"The Grainger report states that the total overheads were 72.4 per cent of revenues and the net 
profit (pre-tax profit) margin of Surge was 27.6 per cent from 19 January 2015 to 30 September 
2019. However, the Grainger report fails to acknowledge that from 19 January 2015 to 30 September 
2018 (the periods before LCF went into administraƟon), the net profit margin was substanƟally 
higher than 27.6 per cent, ranging from 28.2 per cent to 48 per cent. LCF went into administraƟon in 
January 2019 and, in contrast, from 1 October 2018 to 30 September 2019 Surge's total costs 
increased to 134.3 per cent of revenues and its net profit margin dropped to minus 32.9 per cent. 
The substanƟal decrease of the net profit margin during the last period had a serious impact on the 
overall net profit margin for the enƟre 19 January 2015 to 30 September 2019 period. See table 4 
below. When focusing on the period from 19 January 2015 to 30 September 2018 (the periods 
before LCF went into administraƟon), the total costs were 64.8 per cent of revenues and the net 
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profit margin was 35.4 per cent, which is approximately 8 percentage points higher than the 27.6 per 
cent net profit margin of the enƟre period."   

Did you read that?   

A. Indeed, yes, I did.   

Q. If we look at <D3/3> at page 14, we can see "Agenda item 8" of the meeƟng:   

"With regards to Surge's profitabiliƟes, agreement/disagreement that ...", et cetera. Then we can see 
"Declined to agree it". In the final line in the box of Mr Grainger's comments, he said:   

"... falls outside the scope of my instrucƟons." Do you think that raising a point in your report and 
then refusing to engage with criƟcism of it on the basis it falls outside the scope of instrucƟons is or 
is not likely to assist the court?   

A. I think it will assist the court in that I was not aƩempƟng to carry out an analysis of the profit and 
loss of the whole period. What I was simply illustraƟng was the cost involved in actually running the 
business was substanƟal.   

Q. Agenda item 8 is based on a point you raised in your own report. It can't sensibly be said to fall 
outside the scope of your instrucƟons, can it?   

A. Well, my interpretaƟon was that it did. 

Q. Did someone tell you to say it fell outside the scope of your instrucƟons?   

A. No.   

Q. If we go to <D3/2> at page 29 --   

MR JUSTICE MILES: Why did you raise it in your report in the first place, if this whole subject was 
outside the instrucƟons?   

A. To illustrate the costs to Surge of providing services were substanƟal, and, as a result, it was, in my 
view, important to highlight that there was substanƟal costs, so there was very high turnover but 
there were also substanƟal costs before a profit margin could be declared.   

MR JUSTICE MILES: But you think the idea of correcƟng it by taking 2019 out made sense?   

A. I'm not understanding the quesƟon there, sorry.  

MR JUSTICE MILES: The analysis which was shown to you showed that if you strip out the figures for 
2019, when the performance was completely different because LCF had been closed down, for 
example, it gave a very different -- sorry, I'll state that again. It gave a different set of figures for net 
profit. 

A. That's for that specific year.   

MR JUSTICE MILES: No, for the period 2015 to 2018, as I understand it. The total that was just shown 
to you. Perhaps we had beƩer go back to that, Mr Robins.  

MR ROBINS: Here it is, my Lord.   

MR JUSTICE MILES: Table 4, I think it was, showed that if you take out the 2019 figure, which is being 
said to be unrepresentaƟve, and take the other figures -- in fact -- yes, it is from -- it is 2015 to the 



Transcript of proceedings made to the court on Day 34 - Monday, 13 May 2024 

 
Source: mouseinthecourt.co.uk Page 56 

 

end of 2018. What's explained in the text just above that is that the net profit is then a liƩle over 35 
per cent, as opposed to about 27 per cent.   

A. Yes.   

MR JUSTICE MILES: So, do you think, having seen that, that that's a material point to make?   

A. It's a mathemaƟcal point, but it's not material, in the sense that there's sƟll substanƟal overhead 
being incurred by Surge before the declaraƟon of profit, which is the point I was trying to illustrate.  

MR ROBINS: But assuming, for present purposes, the court is likely to be assisted by a narrowing of 
issues between the experts, you're not disagreeing with any of the calculaƟons in table 4?   

A. No, I don't disagree with them.   

Q. Are you able to comment on the suggesƟon that Surge's true overheads were lower than the 
reported overheads? 

A. No.   

Q. Are you able to comment on the suggesƟon that Surge bought services from companies 
connected to Mr Careless? 

A. No.   

Q. Or the suggesƟon that the cost of the services was inflated by the addiƟon of a substanƟal 
consultancy fee for Mr Careless?   

A. No, I wasn't asked to look at that and wasn't provided with any evidence that would enable me to 
draw those conclusions.   

Q. Can we look at <D3/1> at page 16, please. In 10.42 -- it must be the previous page -- right at the 
boƩom, you say that you conclude:   

"... whilst the iniƟal fee taken by Surge appears to be high, when apporƟoned over the number of 
years for which services were intended to be provided, when the elements of the fee related to 
providing markeƟng consultancy and an outsourced markeƟng department are taken into account, 
the fee for bond issuance is very likely to be much closer and comparable to that charged by similar 
service providers who offered a much narrower service proposiƟon, no markeƟng consultancy, no 
outsourced markeƟng department, no investor contact centre and liƩle or no ongoing servicing and 
relaƟonship management of the investors." You haven't named any similar service providers who 
offered, "a much narrower service proposiƟon, no markeƟng consultancy, no outsourced markeƟng 
department, no investor contact centre and liƩle or no ongoing servicing and relaƟonship 
management of investors", have you?   

A. No, I haven't.   

Q. If we look at <D3/1> at page 16, this secƟon of your report is headed "The rate that would have 
been agreed between reasonable parƟes in an arm's-length transacƟon". You agree that this involves 
a hypotheƟcal?   

A. Yes.   

Q. We are dealing with hypotheƟcal reasonable parƟes in the same posiƟons as Surge and LCF?   

A. Well, just parƟes that are negoƟaƟng a transacƟon. 
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Q. We are not dealing with Surge and LCF, we are dealing with hypotheƟcal reasonable parƟes in the 
posiƟon of Surge and LCF?   

A. Yes.   

Q. You agree that a hypotheƟcal reasonable party would try to make a profit?   

A. Yes.   

Q. A hypotheƟcal reasonable party won't ordinarily commit itself to pay costs which will inevitably 
and foreseeably predict it to -- cause it to become insolvent?   

A. I'm not sure I understand your quesƟon. Could you perhaps rephrase it?   

Q. A hypotheƟcal reasonable party won't commit itself to pay such a high level of costs as to 
inevitably and foreseeably doom itself to insolvent administraƟon or liquidaƟon, will they?   

A. Ordinarily, no, they wouldn't.   

Q. You would agree that no business, acƟng reasonably, would enter into an agreement which would 
foreseeably result in its own inevitable insolvent collapse. That's not a reasonable or raƟonal thing 
for any business to do?   

A. No.   

Q. You are not an economist, are you?   

A. No, I'm not.   

Q. You don't specialise in the field of microeconomics? 

A. No.   

Q. So, when we read paragraphs 11.1 to 11.4 of your report, when you're talking about the law of 
supply and demand, is that based on something you have read somewhere, or your general 
knowledge or something like that? 

A. It's based on my general knowledge of business and economics.   

Q. But you don't hold yourself out as being a specialist in the field of microeconomics?   

A. No, I don't.   

Q. At 11.3, you say that transparency is a key factor in the way the law of supply and demand 
operates, and you explain that, to ensure prices are transparent, the financial services regulators 
have introduced laws and regulaƟons making it an offence to manipulate a financial market through 
the abuse of price-sensiƟve informaƟon. That's not a point of any parƟcular relevance to Surge, is it?   

A. No, it's illustraƟng the principle that someƟmes the scope for the agreement of a price can have 
constraints placed on it by regulators or, in the case of a regulated market, by the market itself. 

Q. I think you say, don't you, that the market in which Surge was providing services was not a 
regulated market with formal market rules?   

A. No, correct.   

Q. You say prices in that market were not transparent? 
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A. Correct.   

Q. So, I think the point you're making at 11.3 isn't of any real relevance to this case, is it?   

A. It is illustraƟng the principle that the negoƟaƟons between Surge and LCF were not constrained by 
regulatory constraints.   

Q. Let's start with a hypotheƟcal, reasonable person in the posiƟon of LCF. At its most basic, we are 
dealing with an enƟty which borrows money from members of the public in order to lend it out to 
businesses? 

A. Yes.   

Q. It is liable to pay interest to the bondholders who have provided the funds to it, isn't it?   

A. Yes.   

Q. And you know the rates were 3.9 per cent per annum for the one-year bond, 6.5 per cent per 
annum for the two-year bond and 8 per cent for the three-year bond? 

A. Yes.   

Q. It lends those monies to borrowers and earns income from charging fees and interest to the 
borrowers. That's your understanding?   

A. Correct.   

Q. If we look at <I1/5> at page 13, this is one of the informaƟon memoranda. It says under the 
heading "Income generaƟon":   

"Income is generated by charging a borrowing company lending fees of 2 per cent and making an 
interest 'turn' on the funds LC&F lends. As an example: for a £1 million loan, a setup fee of £20,000 
would be charged and a target 10 per cent interest would be charged for the loan."   

So, LCF's charging a one-off fee of 2 per cent. Then, in the example given, they explain that the 10 per 
cent is 2 per cent higher than the 8 per cent return that has to be paid to the bondholders. Do you 
see that?   

A. Yes.   

Q. So in this example, LCF is earning 2 per cent at the outset in fees and then 2 per cent per annum 
for the term of the loan. That's, you understand, the income available for LCF aŌer the payment of 
interest to bondholders?   

A. Yes.   

Q. And it has to cover its own overheads and items of expenditure from that money?   

A. Yes.   

Q. You would agree a hypotheƟcal reasonable party in the posiƟon of LCF would want to avoid 
making substanƟal losses that would result in its own insolvency, wouldn't it?   

A. Not necessarily. SomeƟmes, in a start-up period, firms will trade at a loss to establish market share 
or market credibility.   
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Q. It wouldn't want to make substanƟal losses which would result in its own insolvent collapse, 
would it? 

A. Not intenƟonally, no, but it does happen that firms do make that mistake.   

Q. If it were to agree to pay 25 per cent of investor monies for outsourced services, it would 
inevitably make substanƟal losses and become insolvent, wouldn't it, on those figures?   

A. On those figures, yes, I agree.   

Q. If a reasonable hypotheƟcal party in the posiƟon of LCF were to agree to pay 25 per cent to a third 
party service provider, it would then need to charge a lot more to its borrowers, wouldn't it?   

A. Or reduce its costs.   

Q. If it were to agree to pay 25 per cent, it would need to charge a lot more to borrowers?   

A. On that basis, yes.   

Q. Can we look at <D3/2> at page 12. Dr Okungwu calculated the necessary minimum annual rate of 
return that it would need to achieve on its loans to borrowers. As he's explained, it is a minimum 
rate. Can we look at <D3/3> at page 7. We can see that was agenda item 4 on the agenda for the 
meeƟng. We see you have declined to agree it and you said, at the boƩom, that it falls outside the 
scope of your instrucƟons. Is that your posiƟon?   

A. Yes.   

Q. Assume that any narrowing of issues between the experts will assist the court, is it your posiƟon 
that you won't assist the court or that this is outside your experƟse?   

A. Neither. It is something that I was not given the opportunity to look at because it was outside of 
the scope of instrucƟons.   

Q. Presumably, you had an opportunity to look at it before the joint meeƟng, didn't you?   

A. No, I didn't consider it because it was outside the scope of instrucƟons. So I read it but I didn't do 
any analysis on it.   

Q. But you don't acƟvely disagree with it, do you? 

A. I haven't read it in sufficient depth to either agree or disagree with it.   

MR JUSTICE MILES: Do you think, puƫng it in broad terms, the commercial consequences for each of 
the hypotheƟcal parƟes in the negoƟaƟon might be relevant to what would be struck in an arm's-
length negoƟaƟon? 

A. They are relevant but I have never been involved in a negoƟaƟon, nor have I seen any clients 
involved in a negoƟaƟon, where they have actually analysed the client's business. The client is 
normally deemed, when negoƟaƟng terms for service, to be responsible for their own end of the 
negoƟaƟon.   

MR JUSTICE MILES: Looking at it -- there are two parƟes to the negoƟaƟons. One of them is LCF.   

A. Yes.   



Transcript of proceedings made to the court on Day 34 - Monday, 13 May 2024 

 
Source: mouseinthecourt.co.uk Page 60 

 

MR JUSTICE MILES: Did you think it might be relevant to consider what the business impact of paying 
a parƟcular fee would be on LCF's business when working out what would happen in the 
hypotheƟcal negoƟaƟon? 

A. If I was looking at this forensically, in terms of looking aŌer the event at both parƟes, yes, it's 
relevant, but in terms of the negoƟaƟon process, I wouldn't expect Surge to have analysed the LCF 
business in great detail or vice versa. Both were parƟes looking aŌer their own interests.  

MR JUSTICE MILES: The quesƟon you were addressing was what would -- in very broad terms, what 
would hypotheƟcally reasonable parƟes, what fee would they come to; isn't that right.   

A. Yes, I agree.   

MR JUSTICE MILES: One of the parƟes is LCF. 

A. Yes.   

MR JUSTICE MILES: So, do you think it is relevant to see what impact agreeing to pay a 25 per cent 
fee would have had on LCF's business?   

A. LCF would, I agree, be aware of that, but I can't speculate on what their moƟvaƟon would have 
been in terms of whether they were going to loss lead or otherwise.   

MR JUSTICE MILES: Do you think that -- LCF wasn't a highly capitalised business, was it? Did you 
know that? 

A. I'm aware that it was capitalised, but whether you would call it highly capitalised or not, no, I don't 
believe it was highly capitalised, but I haven't done a capital analysis.   

MR JUSTICE MILES: Assume that it had a preƩy thin capital base, do you think that it is realisƟc, in 
this field, to talk about a company, which has aƩracted investment from members of the public, 
acƟng, as you put it, as a start-up or a loss leader and running at a loss? Do you think that's a sensible 
way of looking at this kind of business?   

A. My own view, is it sensible to loss lead? It depends, again, on the moƟvaƟon behind the business. 
Personally, I don't like loss leading, but I'm well aware of compeƟtors that do.   

MR JUSTICE MILES: Including in this kind of field or -- 

A. I have certainly seen start-ups that have tried to establish on very, very thin margins, yes.  

MR JUSTICE MILES: Having aƩracted investments from members of the public?   

A. Well, from investors, not necessarily members of the public.   

MR JUSTICE MILES: All right, investors. 

A. In most cases, they would have been high-net-worth or self-cerƟfied, sophisƟcated investors, but 
yes.  

MR JUSTICE MILES: Sorry, Mr Robins, I went into a slightly different subject.   

MR ROBINS: Can we go to <D3/2> at page 12, please. We see, in paragraph 20 of this report, Dr 
Okungwu referred, towards the end of the paragraph, to "the yield-to-maturity on the ICE BofA 
Sterling High Yield index", which he said ranged from approximately 5.6 per cent to 7.6 per cent in 
the three years from 2015 to 2019, and he set that out in the table on the next page. You read this?   
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A. Yes.   

Q. Then, if we could go to <D3/3> at page 7, we can see agenda item 4 refers to that and, at the end 
of the item, it refers to the "high-yield corporate debt yields and the performance of the corporate 
loan market", and it is part of what you refused to comment on, on the basis it falls outside the 
scope of your instrucƟons.   

Assume that any narrowing of the issues between experts is likely to assist the court, you don't 
acƟvely disagree with what Dr Okungwu has said about the yield-to-maturity on the ICE BofA Sterling 
High Yield index, do you?   

A. No, that's fine as it goes.   

Q. If we go back to <D3/2> at page 13, paragraph 21, Dr Okungwu refers to the performance of 
corporate loans. He says:   

"The Cliffwater Direct Lending Index ... tracks the performance of private middle market loans, the 
'largest segment of the private credit market'." He says that the table shows "the annual returns of 
the Cliffwater Direct Lending Index, which averaged approximately 8.5 per cent over the period from 
2015 to 2019".   

That's the table over on the next page. Again, you looked at this?   

A. Yes.   

Q. It is another of the things that you say in the joint memo that you can't agree because it falls 
outside the scope of instrucƟons?   

A. Scope of instrucƟons, correct, yes. 

Q. Assuming, again, any narrowing of issues between the experts is likely to assist the court, you're 
not saying, "Dr Okungwu has got it wrong. Here are the real figures", or anything like that?   

A. No, I'm saying I didn't have the instrucƟon to or the evidence provided to me to enable that kind 
of analysis to be undertaken.   

Q. Let's assume we are dealing with a hypotheƟcal reasonable person in the posiƟon of LCF raising 
money from the public and -- by borrowing it to lend to businesses. Let's assume it is going to have a 
fairly good idea of the amount of interest it can realisƟcally charge for loans. It is not going to be 
willing to pay a fee of such magnitude as to necessitate the achievement of an enƟrely unrealisƟc 
and impossible rate of return, is it?   

A. You're asking me to speculate on moƟve, and I can't. 

Q. I'm asking you to address the quesƟon about the hypotheƟcal reasonable person in the posiƟon 
of LCF? 

A. A hypotheƟcal reasonable person is going to try to make a profit, but they may have moƟvaƟons 
that, as I said before, would cause them, temporarily or otherwise, to loss lead or to operate at a low 
return. 

Q. The hypotheƟcal reasonable party is not going to agree to pay a fee of such magnitude as to 
necessitate the achievement of an unrealisƟc and impossible rate of return, is it?   

A. Not an impossible rate of return, no. 
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Q. Can we look at <D3/1> at page 16. This is paragraph 11.6 of your report, at the boƩom of the 
page. You say:   

"I have been provided with documents showing that around the Ɵme that Surge was providing 
services to LCF, it received enquiries for fundraising assistance from at least two parƟes who were 
aware of the services provided by Surge and of the 25 per cent fee. The enquiries received were from 
a firm called Hydrogard Legal Services with regard to a share issue and another from Thistle Group 
(on behalf of its client). I have also seen documents showing that in 2014 Dolphin Capital was willing 
to pay introductory fees/commission of 20 per cent on five-year corporate bonds and that in 2020 
Argo ConsulƟng was willing to pay introducers fees/commission of 20 per cent on two-year bonds 
and 21 per cent on three-year bonds."   

To be clear, when you say "I have been provided with documents", they were provided to you by the 
party instrucƟng you?   

A. Yes.   

Q. You haven't conducted any research yourself to idenƟfy any appropriate comparators?   

A. Well, Dolphin is a former client of mine, so I had first-hand knowledge of the Dolphin setup. 

Q. I wasn't asking if they were a client. You hadn't conducted any research to idenƟfy any 
appropriate comparators?   

A. AddiƟonal research, no, but I already had some first-hand knowledge.   

Q. But the contract that's referred to here is one that was provided to you by your instrucƟng party, 
as I understand it?   

A. Yes.   

Q. So you'd essenƟally taken documents you had been given by the party instrucƟng you and put 
them into your report?   

A. No, I've also done some addiƟonal research around that. 

Q. You understand you shouldn't be a mouthpiece for the party instrucƟng you?   

A. No, absolutely, which is why I did addiƟonal research to expand upon the informaƟon I was given.  

MR JUSTICE MILES: Sorry, I'm a bit confused. I thought you just said that you didn't do any addiƟonal 
research. Have I misunderstood that?   

A. No, in the sense of addiƟonal documents, no, but what I did do was, for example, look on the 
internet and look at other sources, trade sources and so on, parƟcularly in the case of Dolphin. I was 
involved in advising Dolphin in the early days of their offer, so I remember them being a start-up 
operaƟon, for example.  

MR ROBINS: You haven't menƟoned any documents you found on the internet or in trade sources in 
paragraph 11.6, have you?   

A. I have referred in my report to having relied on my own knowledge and on other sources from the 
internet. 

Q. But in terms of the only comparators that you provide in 11.6, these were given to you by the 
party instrucƟng you?   
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A. Yes.   

Q. You don't know how the party instrucƟng you selected these comparators?   

A. No.   

Q. You didn't ask how the party instrucƟng you had selected these comparators?   

A. I didn't ask them, no.   

Q. You didn't ask them to supply a fully comprehensive range of possible comparators, including any 
in the disclosed documents, so that you could select your own comparators?   

A. No, I asked them what they had and that's what they provided.   

Q. They essenƟally gave you a cherry picked selecƟon and you put it in your report?   

A. No, I wouldn't say it was cherry picked. I was given those documents, having asked, did they have 
any examples.   

Q. You're just promoƟng the view of the party instrucƟng you, aren't you?   

A. No.   

Q. I thought you said you understood your evidence should be your independent work product, 
uninfluenced by the pressures of liƟgaƟon?   

A. Absolutely.   

Q. The first thing you referred to is an enquiry from a firm called Hydrogard Legal Services with 
regard to a share issue. That's <SUR00158203-0001>. Just so that you are aware, our posiƟon is that 
this is unlikely to be a genuine enquiry. It is more likely than not that it was generated as part of an 
effort to create evidence to support the argument that 25 per cent was a normal market rate. If that 
is right, you would agree that this doesn't carry any weight at all?   

A. If it's not a true enquiry, absolutely I agree. 

Q. The email says Hydrogard is looking to raise monies under the Enterprise Investment Scheme. As 
you say in your report, that means it wanted to find investors who would buy shares in a share issue?   

A. Yes.   

Q. So it wasn't trying to raise money by issuing bonds? 

A. No, not in the EIS.   

Q. You understand that, with shares, there is no contractual obligaƟon to pay interest to 
shareholders? 

A. Correct.   

Q. You don't know how much Hydrogard is trying to raise? 

A. No. There's insufficient detail there, other than the fact that it appears to indicate that they're 
prepared to accept a 25 per cent commission.   

Q. You don't know if this was a risky or safe proposiƟon for investors?   
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A. No, I have no further informaƟon, other than the commission rate.   

Q. Do you know Hydrogard is not a money lender? 

A. Not a money lender?   

Q. Do you know that?   

A. I -- no, I didn't know what the purpose was but if it's in the EIS scheme, they wouldn't be lending 
the money raised.   

Q. Do you know that Hydrogard helps homeowners to make claims for compensaƟon in respect of 
inappropriately installed spray foam insulaƟon?   

A. Not specifically, but I was aware that they were involved in liƟgaƟon.   

Q. Would you agree that the amount that a legal services company like that would be prepared to 
pay for services in respect of a share issue has no direct relevance to the amount that a money 
lender would be prepared to pay for services in respect of a bond issue? 

A. Yes, I agree.   

Q. Then you menƟon the inquiry from Thistle Group. That's <SUR00147596-0001>. It's an informal 
enquiry sent on behalf of an unnamed principal. You don't know the name of the principal?   

A. No.   

Q. You don't know if the loan note was issued? 

A. No.   

Q. You don't know how much, if anything, they actually paid for markeƟng?   

A. No.   

Q. You don't know what any fee for markeƟng actually covered?   

A. No.   

Q. You agree you can't really place any weight on this? 

A. Only to the extent that I know Thistle and several people who work at Thistle. They are a 
compeƟtor in our space and this is the type of inquiry they, like we, would someƟmes come across.   

Q. You have seen in the email this unnamed principal has a business in UK property, they buy sites 
for groups of houses. You are aware that LCF didn't buy sites for development?   

A. Yes, I am aware of that.   

Q. And would you agree that buying sites for development is a different business from lending 
monies to UK businesses?   

A. I would agree it is a different business niche, yes. 

Q. It might be a more profitable or less profitable business?   

A. Agreed.   
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Q. Presumably, you don't know whether this unnamed principal's business was safer or riskier than 
LCF from the perspecƟve of investors?   

A. No, again, I can only judge by the content of the actual email.   

Q. But you agree it has no real comparaƟve value in the exercise you were engaged in?   

A. Only in the sense that, again, it illustrates a willingness to pay reasonably high commissions. 

Q. Then you referred to Dolphin Capital paying 20 per cent on five-year corporate bonds. 
<SUR00158275-0001> is the document. You don't know who gave this to Mr Careless or when?   

A. No.   

Q. Are you aware that, in May 2019, Mr Careless was asking James Hall, who was associated with 
Dolphin, for help in proving that 25 per cent was a standard fee for raising money for alternaƟve 
finance?   

A. No, I'm not aware of that.   

Q. Do you agree it looks like this document is one that's been selected by the party instrucƟng you to 
advance a parƟcular argument?   

A. I have no way of judging that.   

Q. Do you agree you shouldn't be a mouthpiece for arguments that the party instrucƟng you seeks to 
advance? 

A. Absolutely I agree.   

Q. In any event, 20 per cent for five years would be 4 per cent per annum on your annualised basis, 
wouldn't it, same as Blackmore?   

A. Yes.   

Q. You would agree that's significantly below the figure of almost 11 per cent on the weighted-
average annualised basis that Surge charged to LCF?   

A. Yes.   

Q. Now, Dolphin invested monies in German property, didn't it?   

A. It did.   

Q. That's not the same business as LCF, is it? 

A. No, it's very different.   

Q. Again, it is not really going to tell you anything about what a reasonable person in LCF's posiƟon 
could afford to pay, or be prepared to pay, or anything like that? 

A. In LCF's specific business, no, but, in general, in the sense of firms willing to pay very significant 
commissions or introductory fees, whatever you want to call it, it is.   

Q. Then you refer to Argo ConsulƟng, which you say is willing to pay commissions of 20 per cent and 
21 per cent. Let's look at <SUR00158274-0001>. This is the document you're referring to, isn't it? 

A. Yes.   
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Q. This is another one given to you by the party instrucƟng you?   

A. Yes.   

Q. Addo ConsulƟng is agreeing to act as an introducer for Argo ConsulƟng selling shares in the 
Woodville funds. What are the Woodville funds?   

A. What are they?   

Q. Yes.   

A. CollecƟve investment undertakings.   

Q. No, they are liƟgaƟon funders, aren't they? 

A. I understood they were collecƟve investment undertakings.   

Q. Let's assume, for present purposes, that Woodville is engaged in liƟgaƟon funding --   

MR JUSTICE MILES: Could those two things both be true? 

A. Yes, they could.   

MR JUSTICE MILES: So, when you say "collecƟve investment undertaking", you mean collecƟve 
investment from the point of view of the investors --   

A. Yes, the investors pooling investment for the purposes of profit.   

MR JUSTICE MILES: So it may be that it is a collecƟve investment fund, the business of which is 
liƟgaƟon funding?   

A. That could be the case.   

MR ROBINS: In basic terms, you understand a liƟgaƟon funder is speculaƟng on liƟgaƟon?   

A. Yes, in that sense, I agree.   

Q. They're trying to back winning cases? 

A. Yes.   

Q. So they pay legal fees, and then, if the claim succeeds, they can make a lot of money?   

A. Yes.   

Q. So the rewards are potenƟally very high? 

A. PotenƟally.   

Q. And the risks are also potenƟally high? 

A. Yes.   

Q. You agree that the business of a liƟgaƟon funder backing a small number of potenƟally lucraƟve 
cases is likely to be different in many ways from the business of a corporate lender which makes 
secured loans to numerous small and medium-sized enterprises?   

A. Yes, in the sense that there's no coupon to be paid, other than the prospect if it is a collecƟve 
investment undertaking of distribuƟons or dividends. 
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Q. But you can't reason across and say, "Oh, well, if it's commercially necessary and affordable for a 
liƟgaƟon funder to pay a commission of X, then it must necessarily follow that it's also commercially 
necessary and affordable for a corporate lender to pay the same commission"?   

A. It doesn't follow automaƟcally, no, but it is illustraƟng the principle that, in certain areas of 
business, people will incenƟvise the aƩracƟon of funds.   

Q. If we go back to <D3/1> at page 16, the examples you have given in paragraph 11.6 of your report 
don't include any large corporate lenders which lend on a secured basis to UK businesses?   

A. No.   

Q. There isn't any conclusion at the end of paragraph 11.6, is there?   

A. No.   

Q. So it is just, "Here are some documents my client has given to me"?   

A. No, not in that sense. It is illustraƟng the principle that certain investment opportuniƟes will pay 
high introductory fees or commissions to help aƩract investment.   

Q. But you got these documents from your client and you put them into your report. Do you think 
that's a permissible use of expert evidence?   

A. Yes, I do because it's not purely the basis that you're suggesƟng that these are sort of placed by 
my instrucƟng legal advisors and that's not the case. 

Q. They didn't give you any other examples, did they? 

A. No, they didn't.   

Q. They only gave you these examples?   

A. Yes.   

Q. Can we look at what you say in paragraph 11.7. At the end of the third line, you say:   

"It is clear from the documents provided to me that some form of negoƟaƟon of terms of service 
took place between Surge and LCF as I have seen at least two draŌs of a service agreement that were 
discussed between Surge and LCF."   

Now, if, as a maƩer of fact, those draŌ agreements that you have seen postdate the beginning of the 
payment of the 25 per cent commission, in other words, if, as a maƩer of fact, the 25 per cent 
commission had been put in place long before the preparaƟon of those draŌ agreements, you would 
agree the draŌ agreements don't actually shed any light on the genesis or origin of the 25 per cent 
and aren't relevant?   

A. If they postdate, I agree.   

Q. Now, paragraph 11.13 of your report, at the boƩom. You say:   

"Assuming that acƟng as reasonable parƟes, both LCF and Surge entered into open discussions 
regarding the supply of services by Surge to LCF." Then, over the page, at the boƩom of 12.6, you 
say: "I have concluded that in the absence of any other means of establishing a market rate, the two 
willing parƟes, acƟng as reasonable parƟes and at arm's-length, effecƟvely established a market rate 
acceptable to both parƟes for the scope of services required."   
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And then over at 12.7, you say:   

"In reaching my conclusions above, I have assumed that the services and fees were agreed between 
LCF and Surge, who were each acƟng as reasonable parƟes in an arm's-length transacƟon."   

It is right to say, isn't it, that, instead of considering hypotheƟcal reasonable persons in the posiƟon 
of LCF and Surge, you have instead assumed that LCF and Surge were both acƟng as reasonable 
persons in an arm's-length transacƟon and then you have said, well, if they were both acƟng as 
reasonable persons in an arm's-length transacƟon, the amount they agreed between them must be 
the amount that would have been agreed by reasonable persons in an arm's-length transacƟon. 
That's essenƟally the reasoning, isn't it?   

A. It is. It is the same principle that either party could equally just have walked away if they found the 
terms unacceptable.   

Q. But the reasoning is circular, isn't it, because the conclusion that the amount agreed between LCF 
is the amount that would have been agreed by reasonable parƟes depends on your assumpƟon that 
they were both reasonable parƟes?   

A. It's based on the premise that there is no evidence of coercion or restricƟon in the negoƟaƟon. In 
the absence of coercion or restricƟon, then there is no reason to assume that the parƟes weren't 
acƟng at arm's-length.   

Q. If one or the other of them wasn't acƟng reasonably, as a maƩer of fact, then your assumpƟon is 
wrong and the conclusion in paragraph 12.6 can't be based on that assumpƟon?   

A. It depends what you mean by "reasonable". If I am acƟng in free will, which is the way I would 
expect a reasonable person to act, then there is a basis of reasonable and arm's-length.   

Q. You say that there is no evidence of coercion or restricƟon, negoƟaƟon. What sort of enquiry are 
you saying that you have conducted into the negoƟaƟon process? What documents have you 
examined, what people have you discussed this with?   

A. The opposite, in fact, which is, I have been provided with no evidence that indicates there was any 
coercion or constraint.   

Q. You would agree the absence of evidence is not evidence of absence?   

A. Yes, I agree.   

Q. Let's look at what you say in paragraph 11.9 on the previous page. You say:   

"LCF was following a business model that was considered relaƟvely new, innovaƟve and disrupƟve in 
the lending market. LCF followed a fintech business model. It uƟlised website/internet and 
technology based service delivery to raise funds and lend funds. Its business model was predicated 
on charging lending fees and charging more in interest on loans it made to borrowers than the 
interest it was obliged to pay to its bondholders."   

You're making assumpƟons about the facts, aren't you?   

A. No, I'm basing that on the descripƟons in the LCF investment memoranda.   

Q. And you're assuming those descripƟons were factually true, aren't you?   



Transcript of proceedings made to the court on Day 34 - Monday, 13 May 2024 

 
Source: mouseinthecourt.co.uk Page 69 

 

A. AŌer the event, I can't comment. But in terms of what was wriƩen in the investment memoranda, 
that's correct. 

Q. Let's assume that what was wriƩen in the investment memoranda wasn't correct. Assume that 
everything you say at the beginning of paragraph 11.9 is factually incorrect. Assume, instead, LCF was 
a Ponzi scheme from the start, it didn't carry on the business described in the informaƟon 
memoranda. Instead, it used monies from investors to make substanƟal payments to the individuals 
who had set it up. The borrowers didn't have any genuine money-making businesses, they didn't 
make any profits ever. Payments to exisƟng investors were funded by monies from new investors. 
Any conclusion based on what you have said at the beginning of paragraph 11.9 would be likely to be 
wrong, wouldn't it?   

A. If, aŌer the event, it was proven to be a Ponzi scheme, yes. But based upon the informaƟon 
provided, I wouldn't -- I have been provided with no evidence that at outset it was intended to be a 
Ponzi scheme. 

Q. But you were provided with the case memorandum, weren't you?   

A. Yes.   

Q. Presumably you looked at it?   

A. I did.   

Q. You saw that in paragraph 28 it records the claimants say the business of LCF was carried on with 
intent to defraud. Presumably you saw that?   

A. Yes, I did.   

Q. You were given the re-reamended parƟculars of claim, weren't you?   

A. Yes.   

Q. Presumably you looked at that?   

A. Yes.   

Q. You saw that in paragraph 21(a) the claimants allege LCF was a Ponzi scheme?   

A. Yes, the key word being "allege".   

Q. Yes, but if we look at <S1/10> at page 12, this is the guidance for the instrucƟon of experts. You 
say in your report you're familiar with it. Paragraph 58: "Where there are material facts in dispute 
experts should express separate opinions on each hypothesis put forward. They should not express a 
view in favour of one or other disputed version of the facts unless, as a result of parƟcular experƟse 
and experience, they consider one set of facts as being improbable or less probable, in which case 
they may express that view and should give reasons for holding it."   

You're not saying, are you, that as a result of your parƟcular experƟse and experience, you think the 
suggesƟon that LCF was a Ponzi scheme is somehow improbable or less probable, are you?   

A. No, I'm completely agnosƟc on whether it was held to be a Ponzi scheme or not.   

Q. You agree you haven't done what paragraph 58 of the guidance says you should do; you haven't 
expressed a conclusion on the assumpƟon that LCF was conducƟng a Ponzi scheme with intent to 
defraud?   
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A. No, I have not concluded one way or the other. 

Q. Well, assume that the claimants are right to say that LCF wasn't what you have set out at the 
beginning of paragraph 11.9. Assume, instead, LCF was carrying on a Ponzi scheme with intent to 
defraud in order to enrich its founders. Assume the people behind LCF were not moƟvated by the 
normal commercial consideraƟons of people running honest businesses. Assume that they were 
prepared to pay a commission that was extravagant and uncommercial because they just wanted to 
get in as much money as possible so they could take it for themselves and spend it on fast cars, 
racehorses, expensive watches, yachts and jewellery. If we work on that assumpƟon, you can't say, 
can you, well, LCF was acƟng as a reasonable party, the commission it was prepared to pay is, 
therefore, a reasonable commission? 

A. If that was their moƟvaƟon from outset -- and I have no indicaƟon that it was or wasn't -- then I 
would agree with you.   

Q. Let's make another factual assumpƟon. Assume that LCF was prepared to pay an absurd and 
uncommercial, extravagant commission to Surge because Mr Careless had said that he would pay 45 
per cent of Surge's profits to John Russell-Murphy, who was closely involved with the LCF Ponzi 
scheme and its architects. If we work on that assumpƟon, you can't say, can you, well, the parƟes 
were acƟng as reasonable parƟes at arm's-length and the commission they were prepared to pay 
was therefore reasonable?   

A. Well, on the basis you describe, again, I would agree with you, but I have no knowledge of that 
part of the case.   

Q. Let's assume, again, LCF was prepared to pay an absurd and uncommercial extravagant 
commission to Surge because Surge was paying 2 per cent of that commission to Mr Thomson, the 
man who ran LCF on a day-to-day basis, as some sort of kickback or bribe. If those are the facts, you 
can't say LCF was acƟng as a reasonable party and the parƟes are acƟng at arm's-length, the 
commission is, therefore, a reasonable one, can you? 

A. Again, if that's the moƟvaƟon from outset, in other words, if it was a conspiracy to commit a 
crime, no, I would agree with you.   

Q. Similarly, if, on the facts, LCF is prepared to pay this commission because Surge is going to pay 4 
per cent of it to Mr Golding, the king pin of LCF, as some sort of kickback or bribe, then, again, you 
can't then say, well, they are acƟng as reasonable parƟes at arm's-length, it is, therefore, a 
reasonable commission? 

A. Again, it depends on the moƟvaƟon from outset. If that was the moƟvaƟon from outset, then I 
would agree with your contenƟon.   

MR JUSTICE MILES: What about going on? So it starts with this agreement of 25 per cent, there is no 
actual wriƩen agreement ever put in place, and I think it was put earlier by counsel for Mr Thomson 
that Mr Thomson was oŌen trying to reduce the commission, so, in other words, on that case, there 
would be a sort of conƟnuing process of seƩling the commission and keeping it at a certain level. If 
you then make the assumpƟons that you have just been asked to make about sums being paid to Mr 
Thomson or Mr Golding and that Mr Golding was somehow influenƟal in relaƟon to LCF, what would 
your answer then be about it being an arm's-length, reasonable --   

A. I've been asked by counsel to make a lot of assumpƟons in the last number of quesƟons. I would 
actually offer the thought that, if the parƟes were sƟll in conƟnuing negoƟaƟon, which is not 
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uncommon in commercial situaƟons, then that might be evidence -- and I'm not trying to put a 
proposiƟon forward; just simply an observaƟon -- that might also be evidence that there was no such 
conspiracy from outset, but that the parƟes were in a process of negoƟaƟng to get beƩer terms.   

MR JUSTICE MILES: But what about the examples that were put to you that money -- it was put, and 
this is the quesƟon to you, that various kickbacks were being paid to, first of all, Mr Thomson and 
then Mr Golding. So you're being asked to assume that. What's your response to that?   

A. If kickbacks were being paid, and that was known from outset, and during the conƟnuing process 
of negoƟaƟon, then I would agree with counsel's contenƟon.   

MR JUSTICE MILES: You said, again, in the answer you just gave, "if that was known from the outset", 
and I suppose that's what I'm exploring with you. Why is it so important to your answers to keep 
repeaƟng that that had to be known from the outset?   

A. Well, it's the intenƟon to effecƟvely disburse funds raised improperly. If that is taking place, to put 
it in layman's terms, it's just wrong. But, on the other hand, if it's something that evolved over Ɵme, 
whilst it doesn't make it right, it's not the same as raising funds with the deliberate intenƟon of 
paying them away improperly.   

MR JUSTICE MILES: All right. I think the quesƟons were not really directed to a general quesƟon 
about whether it was right or wrong, but to do with the idea that this was an arm's-length 
transacƟon between reasonable parƟes, and counsel was exploring that concept, I think. One of the 
things he was asking you about was, how is that assumpƟon affected by a further assumpƟon that 
various kickbacks were being paid, and that's what I think was being explored. But I will let Mr Robins 
carry on with the quesƟoning.   

MR ROBINS: My Lord, I note the Ɵme. I am happy to carry on, if there is no quesƟons from --   

MR JUSTICE MILES: How long are you going to be?  

MR ROBINS: Ten minutes.   

MR JUSTICE MILES: Are you expecƟng any significant re-examinaƟon?   

MR LEDGISTER: No re-examinaƟon, my Lord, at the moment.  

MR JUSTICE MILES: Let's carry on, then, Mr Robins.  

MR ROBINS: Assume, in terms of Surge's expenses, assume Surge had an incenƟve to spend absurdly 
high and uncommercial sums on Google AdWords, at LCF's expense, to maximise Surge's income and 
profitability, and that Mr Thomson and Mr Golding, who ran LCF, had the same incenƟve because LCF 
was a Ponzi scheme and their key objecƟve was simply to bring in as much money as possible, even if 
it required them to pay absurdly high and uncommercial sums on Google AdWords, in order to keep 
the Ponzi scheme going and conƟnue with the fraud. If those are the facts, you can't then say the 
parƟes were acƟng as reasonable parƟes, Surge needed a high level of costs to cover its overheads 
and it is, therefore, a reasonable commission. The facts criƟcally influence the conclusion that you 
come to, don't they?   

A. Yes.   

Q. If we look at <D3/1> at page 17, in paragraph 11.12, you say, towards the end of the paragraph:   
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"It appears that some form of discussion must have taken place between LCF and Surge with regard 
to services required and fees to be charged." Again, you weren't there, were you? That's another 
assumpƟon?   

A. Well, that statement is based on the fact that, in order to provide services, a descripƟon of the 
services required needs to be given, and somebody then needs to provide a descripƟon of, "Well, 
how much are we going to charge to provide those services?". That's all that statement is implying.   

Q. But assume, in fact, no discussion took place at the outset between LCF and Surge and that, 
instead, there are some people running a Ponzi scheme known as Sanctuary and they are paying 20 
per cent of new monies to salespeople and some of the people who became involved in Sanctuary 
then set up another company which became LCF and they used one of the Sanctuary salespeople to 
sell loan notes and they carried on paying him 20 per cent and then raised his fee to 25 per cent, and 
then he told Paul Careless, "Look, if Surge were to sell LCF bonds, LCF will pay 25 per cent to Surge", 
but there's no discussion about that between Surge and LCF. Any conclusion based on an assumpƟon 
that there was a discussion would be wrong, wouldn't it? 

A. It would.   

Q. You said you've seen, at some point, Mr Careless's witness statement. <C2/3>, page 9. He says, in 
paragraph 48, that John Russell-Murphy, who was never a director or employee of Surge, originally 
negoƟated the fee between Surge and LCF:   

"I do not recall giving him any instrucƟons ... He was already receiving 20 per cent from SAFE and we, 
Surge, were already receiving 20 per cent from Blackmore."   

That's something that is factually in issue: "The negoƟaƟon was concluded at arm's-length by John 
with Andy, without me being present. John reported back to me saying he'd agreed 25 per cent for 
Surge to do the same job for LCF as it was doing for Blackmore. I was happy with this."   

Given that he says Surge wasn't involved in negoƟaƟons, when you said it appears there must have 
been some form of discussion between LCF and Surge, were you saying that without having looked at 
the evidence filed by the party instrucƟng you?   

A. I'm saying that based on the evidence I was provided with.   

Q. Sorry, what is that evidence?   

A. The evidence bundle I was provided with. 

Q. Which included this witness statement? 

A. I'm not sure it did include this document. I think I'm thinking of another statement that was given 
by Careless.   

Q. Can we go back to <D3/1> at 17. We were looking at what you say -- sorry, next page -- in 12.6: "... 
the two willing parƟes, acƟng as reasonable parƟes and at arm's-length, effecƟvely established a 
market rate ..."   

And then, at 12.7:   

"In reaching my conclusions above, I have assumed that the services and fee were agreed between 
LCF and Surge, who were each acƟng as reasonable parƟes in an arm's-length transacƟon."   
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It is right to say, isn't it, your conclusion depends on assumpƟons about the facts which may or may 
not be correct?   

A. UlƟmately, yes.   

Q. And you agree it is not your role to say whether those assumpƟons about the facts are or are not 
correct? 

A. No, the facts are the facts.   

Q. You agree that, if the assumpƟons are incorrect, the conclusion in paragraph 12.6 of your report is 
also incorrect?   

A. Depending on the outcome of the facts, yes.  

MR ROBINS: My Lord, I have no further quesƟons for this witness.   

MS DWARKA: No quesƟons.   

MR LEDGISTER: No re-examinaƟon, my Lord.  

MR JUSTICE MILES: Your evidence is now complete. Thank you very much for coming and giving your 
evidence. 

A. Thank you.   

(The witness withdrew)   

Housekeeping 
MR ROBINS: My Lord, Mr Osborne is due to come here tomorrow morning. I'm afraid he is not here 
today. But given that we are all here, I wonder if it is sensible just to see how much cross-
examinaƟon there will be, if any. Because, if the answer is none, then we may not need to come in 
tomorrow.   

MS DWARKA: My Lord, I will be cross-examining Mr Osborne, but potenƟally 15 or 20 minutes.   

MR JUSTICE MILES: Okay. And then it slipped my mind who the person -- the expert he was 
responding to.  

MR ROBINS: Mr Wright.   

MR JUSTICE MILES: So he is no longer giving evidence?  

MR ROBINS: He was instructed solely by Mr and Mrs Hume-Kendall and, as I understand it, has not 
been reinstructed by anyone and isn't turning up.  

MR JUSTICE MILES: So it is a slightly unusual situaƟon, in that Mr Osborne obviously spends quite a 
lot of Ɵme discussing Mr Wright's evidence, obviously not in his first report, but in the later stuff. In 
fact, which one came first?   

MR ROBINS: I think they were simultaneous.  

MR JUSTICE MILES: But it is a one-sided show, as it were, as far as the experts themselves are 
concerned.  
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MR ROBINS: Yes. Obviously, your Lordship has the report but we will be making -- it is in the bundle. 
We will be making submissions that no weight should be given to it in the absence of the witness's 
cross-examinaƟon. But it is formally part of the record in the proceedings.   

MR JUSTICE MILES: All right. So, it is expected to be quite a short cross-examinaƟon, as I understand 
it.  

MS DWARKA: Yes, my Lord.   

MR JUSTICE MILES: Mr Ledgister, are you going to cross-examine on it?   

MR LEDGISTER: Absolutely none, my Lord.  

MR JUSTICE MILES: And no chance of doing that this aŌernoon?   

MR ROBINS: I can take instrucƟons. Can we rise and make a phone call?   

MR JUSTICE MILES: Why don't we have a break now for a few minutes. I suppose it is now geƫng on, 
though, because he would have to come to court, and so on. So I suppose it is a bit unrealisƟc to 
think that he's going to be able to come here in Ɵme.   

MR ROBINS: Yes. We could at least try to find out. I don't know where his office is, but if it is very 
close by, it may be possible. We can rise for a few minutes to see if we can get hold of him.  

MR JUSTICE MILES: Why don't we just rise then for -- I will give you ten minutes and you can then let 
me know what the posiƟon is:   

(3.23 pm)   

(A short break)   

(3.35 pm)   

MR ROBINS: My Lord, the short answer is, we haven't actually been able to make contact with Mr 
Osborne. I'm conscious your Lordship said we would need to have a discussion tomorrow about the 
form of wriƩen closing submissions. We are happy to have that discussion either tomorrow or this 
aŌernoon.   

MR JUSTICE MILES: Let's do that tomorrow. You might just each think a liƩle bit about any points you 
wish to make in relaƟon to that. But we will do that aŌer the evidence tomorrow, I think.   

So we will adjourn now unƟl 10.30 am tomorrow.  

(3.36 pm)   

(The hearing was adjourned to Tuesday, 14 May 2024 at 10.30 am)   
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