
Transcript of proceedings made to the court on Day 33 - Wednesday, 8 May 2024 

 
Source: mouseinthecourt.co.uk Page 1 

 

IN THE HIGH COURT OF JUSTICE 
BUSINESS & PROPERTY COURTS  
OF ENGLAND AND WALES 
BUSINESS LIST (ChD) 
 

BL-2020-001343 

BETWEEN: 
 

(1) LONDON CAPITAL & FINANCE PLC (IN ADMINISTRATION) 
(2) FINBARR O’CONNELL, ADAM STEPHENS, HENRY SHINNERS, COLIN HARDMAN AND GEOFFREY 
ROWLEY (JOINT ADMINISTRATORS OF LONDON CAPITAL & FINANCE PLC (IN ADMINISTRATION)) 

(3) LONDON OIL & GAS LIMITED (IN ADMINISTRATION) 
(4) FINBARR O’CONNELL, ADAM STEPHENS, COLIN HARDMAN AND LANE BEDNASH (JOINT 

ADMINISTRATORS OF LONDON OIL & GAS LIMITED (IN ADMINISTRATION)) 
Claimants 

- and - 
 

(1) MICHAEL ANDREW THOMSON 
(2) SIMON HUME-KENDALL 

(3) ELTEN BARKER 
(4) SPENCER GOLDING 

(5) PAUL CARELESS 
(6) SURGE FINANCIAL LIMITED 

(7) JOHN RUSSELL-MURPHY 
(8) ROBERT SEDGWICK 

(9) GROSVENOR PARK INTELLIGENT INVESTMENTS LIMITED 
(10) HELEN HUME-KENDALL 

Defendants 
 

Transcript of proceedings made to the court on 

Day 33 - Wednesday, 8 May 2024 
The claimants are represented by Mr Stephen Robins KC, Mr Andrew Shaw & Mr Philip Judd 

Michael Andrew Thompson (D1) is represented by Miss Anumrita Dwarka-Gungabissoon 

Simon Hume-Kendall (D2) & Helen Hume-Kendall (D10) seƩled and are no longer appearing  

Elten Barker (D3) seƩled and is not appearing 

Spencer Golding (D4) is debarred from defending the claim 

Paul Careless (D5) and Surge Financial Limited (D6) are represented by Mr Ledgister & Mr Curry 

Russell-Murphy (D7) and Grosvenor Park Intelligence Investments Limited (D9) appear in person 

Robert Sedgwick (D8) appears in person 

 

 

  



Transcript of proceedings made to the court on Day 33 - Wednesday, 8 May 2024 

 
Source: mouseinthecourt.co.uk Page 2 

 

Wednesday, 8 May 2024 (10.30 am)   

Housekeeping 

MR ROBINS: My Lord, in terms of housekeeping, there are two points. First, I am told there have 
been no objecƟons to the applicaƟon for Bankers Trust Orders in respect of two further bank 
accounts that have been discovered, and so we would invite your Lordship to make an order in those 
terms.   

MR JUSTICE MILES: Yes. I have actually just approved that.  

MR ROBINS: I'm grateful. Secondly, in terms of Ɵmetabling, having looked at the extent of the 
progress we were able to make yesterday, I think, with a fair wind, I, for my part, will finish with this 
witness today, I think possibly with Ɵme to spare.  

MR JUSTICE MILES: Right.   

MR ROBINS: I'm told by Ms Dwarka that she would like to cross-examine this witness, but has only 
10 or 15 minutes' worth of material, and Mr Ledgister has told me that so far there is no re-
examinaƟon. Obviously, that may change. But I think it is enƟrely possible that we finish with this 
witness today, with possibly Ɵme to spare, and then come back on Monday for the experts.  

MR JUSTICE MILES: Right, okay.    

MRS KERRY VENN (conƟnued)   

Cross-examinaƟon by MR ROBINS (conƟnued) 
MR ROBINS: Can we go to <C2/4> at page 19, please. This is in your witness statement. At paragraph 
88, you cover a point you menƟoned briefly yesterday. You say: "I also recall that when the audit 
came out in February 2018 we had quesƟons for Andy and had a series of meeƟngs to discuss those 
quesƟons. One of those meeƟngs was by telephone and, by chance, it was recorded as my mobile 
ran out of baƩery and I therefore used the office line. I remember quizzing him on the audit results 
during that call. Andy answered my quesƟons and I took what he said at face value." It is, in 
parƟcular, the final remark that you make there that I would just like to ask you about. Do you really 
think you took what he said at face value? 

A. What I meant by that was that I accepted his answers, they were saƟsfactory to me. There wasn't 
anything he said that made me think that there was some further invesƟgaƟon warranted.   

Q. On the sliding scale of saƟsfacƟon that you told us about yesterday, given that it is Andy, I suppose 
it is always fairly low saƟsfacƟon?   

A. There is a general sense of that, but, in all honesty, I can't remember how I felt when I walked 
away from that phone call. I simply can't remember, if I was saƟsfied, to what degree. But I do 
remember we just moved forward. There was no sort of pausing. So I must have been saƟsfied 
enough.   

Q. Let's look at the transcript. It is <SUR00125394-0001>. If we go to page 19, please, we can see, 
right at the boƩom of the page, John is making a comment about the accounts being out of date, 
right at the boƩom. Then, over on the next page, you will see Andy says he's building a spreadsheet. 
Then, in the middle, on the right-hand side, he says:   
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"-- loan book at the moment, I think it is about 100-and -- probably 117 million at a guess." Then he 
complains about last night's collecƟons report. Then a bit further down, about two-thirds of the way 
down, John says:   

"But you're anƟcipaƟng it to be around about 117, and what about the security?"   

And Andy says:   

"The security -- I've got a bit of an issue with the security and it -- it's a believability issue. So if I -- if I 
actually tell you, but don't repeat it --" That's something we saw yesterday. It was fairly common, 
wasn't it, for Andy to say, "Look, I'll tell you this, but don't repeat it"?   

A. All of your -- you showed me several pieces of evidence where that was said, but it wasn't 
common. So, yes, it's been said several Ɵmes, "Don't say this to another person", so there were 
several instances where that happened, but, no, it wasn't common.   

Q. Okay. He says "Don't repeat it". He says: "-- the security -- the valuaƟon of the security that we 
hold is a billion pounds."   

That must have sounded quite surprising when he said that?   

A. Yes, but I didn't really dwell on it because, in my mind, valuaƟons have to be done by professionals 
and we're not going to be amending the figure unƟl the actual valuaƟon has taken place and we have 
a document to hang our hat on. So, basically, a billion does sound like a lot, but I don't really know 
what all the assets comprised. So, for me, it's just -- it doesn't mean a lot. It doesn't mean a lot unƟl 
we actually have a figure confirmed professionally.   

Q. When you say a figure confirmed in wriƟng, you mean confirmed by Andy in wriƟng?   

A. Yes, because what would have happened is, Andy doesn't value his security. Whatever the assets 
are, there will be a specialist in that area to value it. So, if it was property, you know, there would be 
a firm like a surveying valuaƟon firm. So, I knew that Andy doesn't make these figures up, these 
valuaƟons will be done by professionals in that area, and, when those valuaƟons have taken place, 
Andy will let us know what that actual figure.   

Q. In your evidence a moment ago, I think you said it is important to get it in wriƟng and, unƟl you 
get it in wriƟng, you can't take it too seriously? 

A. Well, no, because he's presenƟng this as -- he's not presenƟng this as a fact, really, is he? He's sort 
of presenƟng it as, "I think it is going to be around a billion", but he's not saying, "I have had the 
valuaƟon done and here is the final result". 

Q. He says "The valuaƟon of the security that we hold is a billion pounds". I think he's saying that 
there's been a valuaƟon, isn't he?   

A. He's also telling us not to tell people, so this can't be a confirmed figure.   

Q. I see. Then, over the page, John points out that the loan-to-value figure would be 11.7 per cent, 
and Andy says:   

"So then you've got -- then you've got -- then -- then you've got that -- 'that's too good to be true' 
quesƟons."   

He goes on to say he's trying to restructure things because he thinks in the mid to high 30s is a nice 
comfortable level.   
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It is a bit odd, isn't it? You thought it was a bit odd for a lender to be saying, "I need to give away 
some security because I need it to be believable"? 

A. Yeah, but, in all honesty, I didn't really dwell on this because the confirmed figures -- I await the 
confirmed figures for publishing. In the meanƟme, if there is some debate over what the figures 
should be, that's really for Andy and the LCF team to confirm and come back to us.   

Q. On page 23, there's a passage where it looks like Andy is telling you something for the first Ɵme. I 
just want to check that with you. It's the boƩom leŌ, actually, we start. Andy says -- they are talking 
about the quesƟons. He says:   

"That's why you've got -- I think one of them was 'How many clients do you lend to?' Well, and then 
we specifically say, 'We've made 121 loans'. Well, each drawdown's a loan, as we knew at the Ɵme, 
so --" You say "Yeah" and John Russell-Murphy says: "We need to be focusing on loans rather --" And 
you say:   

"But it -- that's fine."   

Then you said again:   

"That's fine. But we -- because the -- one of the earlier pages in the accounts says there's 11 foreign 
customers, I'm sure some -- some studious customers will pick up on that one so it would be nice to 
have an official line --"   

A. I think that's "11 borrowing customers". 

Q. You think it is a mistranscripƟon?   

A. Yes.   

Q. Andy goes on to explain, in the middle of the page: "... we've moved to a more qualitaƟve stance 
as opposed to quanƟƟve.   

"...   

"So we can spend more -- more Ɵme with our borrowers. We -- we know them in -- you know, and 
out. We monitor them on a regular basis. We -- we aƩend board meeƟngs. Though we're a 
qualitaƟve-based -- mid cap lender, as opposed to chucking out 50 grand to Joe Bloggs' corner shop."   

You say "Okay", and go on, a few lines down, to say: "That -- that makes a lot of sense".   

It doesn't look like he's told you this before, does it?   

A. No. I remember feeling like this was the first Ɵme I was geƫng this informaƟon. However, for the 
process of this invesƟgaƟon and disclosure, I was shown emails very early on where he said that he 
was only lending to a small number of borrowers that were connected to Spencer back in 2015.   

Q. Is this what we saw yesterday?   

A. Yeah. So, obviously, early on, I had some awareness of that, but that had -- I had then thought that 
he was lending to many, many companies, and it was this audit that brought this back into the frame 
that actually there was only 11. So, this informaƟon -- yes, this is the first Ɵme I'm hearing it 
explained like this to me. 

Q. And then page 25?   
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MR JUSTICE MILES: Sorry, did you think, then, that there were like 120 borrowers?   

A. No, because he'd specifically said 121 loans, I didn't think that meant 121 borrowers, but I did 
think he was trying to avoid the quesƟon of how many borrowers by answering with how many 
loans. I couldn't really say why he would avoid the quesƟon of how many borrowers and I had just to 
proceed with the informaƟon he provided. But I thought there were a lot of borrowers, that was my -
- I don't think it was pure presumpƟon. I think that there had been indicators. But it is hard now to 
say what specifically -- I think there had been Ɵmes where Andy had actually said to our account 
management team a number of borrowers, there was quite a large number.   

MR ROBINS: I think it was, yesterday, do you remember, in the account managers' quesƟons, they 
said they had been told in July around 150 borrowers.   

A. So I think he had made it clear that there were lots of borrowers, but because I didn't trust my 
own memory, really, so I see 11 and I think I must have got it wrong. That's sort of how I felt about it. 

Q. But the general modus operandi was, Andy is the chief execuƟve of the business, if he puts it in 
wriƟng, then you can say it to members of the public and it is not your job, as you saw it, to start 
quesƟoning him? 

A. Correct. Although I would take some prerogaƟve someƟmes to quesƟon him, but, generally 
speaking, he's the client. The facts about his business come from him. And what -- the scripts come 
from him.   

Q. In fact, we see that at the top right. John says: "Well, you're the chief execuƟve. You know, you put 
it in wriƟng and we'll quote it."   

And he says he'll get something back to you. But that was the basis on which you had to operate at 
the Ɵme?   

A. Yes, as was the same with Blackmore. You know, we don't have insight into how the bond issuers 
run their business day to day, be it money lending or property development. Our informaƟon comes 
directly from them and that is how we represent them to the public. We act as an agent of them.   

Q. The importance about geƫng it in wriƟng, I assume -- he's told you it is a billion, but you need to 
have it in wriƟng so you can say, "This is what he told us to say"?   

A. I mean, I'm not saying we would never take something over the phone. We would. But we would 
prefer to have it in wriƟng.   

Q. You were quite keen to have what he said in wriƟng? 

A. I would prefer it in wriƟng.   

Q. Does that suggest --   

A. It depends on the circumstances.   

Q. You didn't take what he said at face value, you wanted him to commit to it by puƫng it in wriƟng? 

A. Only so we couldn't get it wrong. You know, I don't want to misquote someone. If they have 
actually put it in wriƟng, that's easier for me to circulate around the account managers and get it 
right for them. 
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Q. Can we look at <SUR00093580-0001>, please. This is your follow-up email to Mark Partridge, and 
you copied John and Paul. You summarise the conversaƟon. In the second bullet point, you say:   

"Security: £1b (yes billion, not a typo)." It doesn't look, does it, like you really believed what Andy 
had said?   

A. I thought it sounded very large. But I didn't know what the security was to know how much the 
value should be. But it just sounded very large.   

Q. It's fair to say, though, isn't it, you were scepƟcal? 

A. Not that it troubled me, not that I was walking around wondering and pondering on it.   

Q. Presumably, that's because it wasn't your job. You were emailing it to Mark. It was for Mark and 
Paul to deal with these things?   

A. No, it's not really for any of us to deal with these things. It is not really a concern because we were 
waiƟng for a proper, confirmed figure and that's what we will say to the public.   

Q. Then you say, at the boƩom final line: "He was vague in not commiƫng to anything but did say he 
would respond in wriƟng to my email requesƟng up to date informaƟon."   

Mr Thomson was generally preƩy poor at confirming things in wriƟng, wasn't he?   

A. Yes.   

Q. When he didn't respond, on reflecƟon, do you think that his behaviour seems evasive?   

A. On reflecƟon from what I know today? 

Q. Well, on reflecƟon, if you reflect on the fact that he's not puƫng anything in wriƟng, that seems 
evasive?   

A. Well, he did put things in wriƟng but we had to chase him a few Ɵmes. So he was always slow, but 
he did put things in wriƟng. I would say it would be more professional to have a much more regular 
update in wriƟng. I say we should have chased for that and he should have provided it. But we did 
eventually get things in wriƟng.   

Q. At the Ɵme, did you think it might possibly be that he was just very lazy?   

A. Yes. And that he didn't really understand our work fully. So, these facts and figures, up-to-date 
informaƟon, is important for our side of things, which advantages him, because then we could 
potenƟally fill more into his bonds. So I didn't understand why he wouldn't be in a hurry to give us 
what we say is useful informaƟon.   

Q. He didn't respond, but Kobus did. I will show you that. It is <MDR00136622>. He's sending 
through, you can see from the aƩachment, or subject, "Answers to AM quesƟons" and you're a 
recipient. You presumably would have looked at the answers?   

A. Yes.   

Q. They are at <MDR00136624>. You can see he's answered "HOW MANY CLIENTS HAVE WE LENT 
TO?":   

"The audited accounts for 2017 indicated 11." On the boƩom of the same page, "ASSETS ... WHAT IS 
THEIR VALUE?":   
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"The secured asset values as at the end February 2018 was c. £300m."   

We just saw, at the end of February 2018, Andy had said it was a billion. Now Kobus is saying, 
"Actually, it's 300 million". You would agree that's quite a big difference?   

A. Yes, but my presumpƟon, at that point, was, "Okay, so they sƟll haven't got that billion figure 
confirmed. They're sƟll working off the old valuaƟon". 

Q. Wouldn't you have thought you couldn't really rely on what Andy had said?   

A. What, the billion or the 300 million? 

Q. The billion, the figures that he was giving you -- 

A. Yes, well, he was --   

Q. -- were contradicted?   

A. -- saying, "Don't talk about this", so that figure is clearly not confirmed yet.   

Q. You must having thought, with these changing figures and Andy being so unreliable, there was a 
risk of LCF going bust?   

A. Not for this reason. I did think there was a risk of LCF going bust, but not because the figure for 
security was going up and was as yet unconfirmed. That wouldn't be a reason he could go bust. But, I 
mean, it's my understanding that with every loan there's new security to 75 per cent loan to value or 
above, and so just every one deal could reaffect his security levels substanƟally, depending on the 
size of the deal, and he's saying now it's not SMEs, now it's more mid cap. It could be in large millions 
just with one new borrower coming onboard. This is a business that is -- businesses are liquid, 
they're in flux. A borrower repays and the security will be released and the value will go massively 
down. A new borrower will come on and whatever that security is will then reflect a change in the 
overall security value. So of course this is going to be a movable feast. So noƟcing these figures 
change from one day to the next is normal. Business as usual. 

Q. But you thought there was a real risk of LCF going bust? 

A. I thought that -- I didn't know -- I wasn't close enough to know how high the risk of them going 
bust was, but I was very sensiƟve to the thought they could go bust because we could go bust if they 
go bust, and for me to ascertain, "Well, how likely are they to go bust?", is all down to: what is the 
quality of their loans and the security? So, I did want to know more about that. 

Q. You thought there was a high enough risk of them going bust that it might be a good idea for you 
just to get out of this situaƟon enƟrely?   

A. Well, it's more complicated than that. So, I didn't want to have an overdependency on one client 
because any business can go bust, and, as a business, it was a failure of ours that we were so heavily 
dependent on just that one client, because, what does the future hold? They could go bust. Or they 
could do parƟcularly well and stop doing bonds and start raising money through pension funds. You 
know, a business starts with a minibond. It's really the boƩom end of the finance market. As they 
become tried, tested, experienced and they have enough money in their fund, they then start to 
aƩract more insƟtuƟonal investors like pension money, which is much cheaper, and then they 
wouldn't need us anymore. So there's all sorts of eventualiƟes that crossed my mind. One of them is 
they could go bust, another is they could elevate out of our market and not need us anymore. There 
are all sorts of reasons why we could lose this one client and that would put us in a real situaƟon.   
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Q. One of your key concerns was, "I'm a director of Surge. I'm exposed to liability if they go bust. I 
want to get out of this situaƟon"?   

A. Did I think about it in those terms? I'm not quite sure. I just -- if they went bust, that would be a 
disaster for our business as a whole, yes, of course it would. But that's not the only potenƟal 
outcome that I was contemplaƟng at the Ɵme.   

Q. You might also have been thinking, well, if they go fully regulated, they can't pay such high 
commissions? 

A. Definitely. And that would be us out of the game there as well. I thought it was important that we 
preference Blackmore a liƩle more, try and bolster them, do a liƩle bit less for LCF and take on new 
clients. As a business strategy, that's what I wanted to do. 

Q. That's helpful. Can we go to <D7D9-0007347>, please. If we go to the next page, this is a 
WhatsApp conversaƟon between you and John Russell-Murphy. In the middle of the page, you tell 
him about the suggesƟon -- you term it "the suggesƟon to sell to a Spencer-related company/LCF 
was discussed and is currently floaƟng around as a good plan." Do you remember that being 
discussed?   

A. Yeah. What's the date? 2018. I don't -- hmm, I didn't think it was in 2018. I thought it was earlier. 

Q. Okay. Then you say:   

"Totally dependent on Spencer coming up with big money. We ask for £50m and accept £30m but 
must have more than half of it cash upfront and rest paid in a Ɵmely fashion. No shares in oil or 
anything just cash."   

This is probably something Paul's told you about, isn't it?   

A. Yes.   

Q. Then you say:   

"Therefore the problem is can Spencer raise that cash."   

And then you say:   

"The deal makes sense for him because he can control deal flow to Andy and or LCF don't have to pay 
away 25 per cent."   

Then John says:   

"I would have thought so, 2 months worth of LCF money!"   

And you say:   

"LCF can't use investor money like that (Andy does follow the senƟment of the IM I believe)." Were 
you making a point that Andy can't just give LCF money to Spencer but he could follow the senƟment 
of the IM by lending it to him?   

A. No, I just thought this was a naive comment from JRM that somehow LCF money could be used to 
purchase Surge. It just didn't -- like, how could you do that? That's not what LCF does.   

Q. Your comment, just two down, is:   
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"He could lend money to a company that can provide security and that company could buy."   

I mean, when you're saying "Andy follows the senƟment of the IM", aren't you saying here, "Look, he 
can't just give away money to Spencer, that's not what the IM says. But the IM is about lending, Andy 
could lend it to a Spencer company and then that company could buy"?   

A. Yes, but, of course, that is a long shot because they would have to have enough security.   

Q. And John says:   

"Yes that's what I was going to say. It's possible."   

He didn't seem to think it was a long shot, did he? 

A. Well, I think both of us, both JRM and I, at the Ɵme, didn't really know what Spencer was capable 
of. How much cash security -- a reasonable company vehicle for this was a complete unknown to us. 
But the fact that there was already a discussion that I believe Spencer was engaging in with Paul and 
JRM, that he would want to buy this and that he wasn't put off by these large sums of money, meant 
that he must have the means, but it's pure speculaƟon on my part and, I think, on JRM's part, 
although he might have been closer to it, to know, well, what money has Spencer got to effect a deal 
like this. 

Q. You didn't think at the Ɵme it was a long shot, did you? You thought it was food for thought and 
you liked the idea?   

A. I loved the idea, but I thought it was a long shot that Spencer would be able to just come up with 
this amount of money. Because we would want -- we wouldn't want a long deal that kept us working 
on an earn-out. We would want a decent amount of cash upfront for us to want to leave our 
business.   

Q. Then you say, if we could just look below this extract, it must be over the page. John said "It's 
possible", and you said:   

"Lots of food for thought. I like the idea." John said:   

"It's got a lot of potenƟal, I'm not sure how long we have leŌ in the secƟon 21 market ..." That was a 
concern, wasn't it, that there was going to be a law reform coming down the track and this sort of 
minibond market has a limited life span? 

A. Yes.   

Q. Then you go on to say:   

"Absolutely. Also if they go fully regulated they can't pay high comms anyway."   

I think that's a point you just menƟoned, isn't it? 

A. Yes.   

Q. Then you say:   

"If they go bust we want to be well out of it." As you said a moment ago, it does look like that was a 
thought in your mind, doesn't it?   

A. It was absolutely a thought in my mind, but earlier you were trying to say it was the prevailing 
thought, but that wouldn't be true. It was a factor, and a big factor.   
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Q. Then you say:   

"Leave now on a high.   

"Put the money into all of the other businesses and grow them."   

A. Yes.   

Q. It does seem as though you were quite keen on a pivot away from LCF?   

A. Well, when Paul said there might be a deal where we could get 50 million, I was quite excited, and 
I did want to leave the minibond market, really, because there wasn't a lot of quality product in it, 
and we had been incubaƟng other start-ups that had been doing things I was interested in.   

Q. Then you say:   

"The staff stay on and carry on as usual. They aren't exposed to the risks that directors are so they 
will be fine."   

You seem to be saying that the salespeople can stay with the company if it sold to Spencer but the 
directors could exit at this point to reduce their exposure to be risk?   

A. Which is exactly what happens in most business sales. You are buying, also, the team of staff that 
have been accomplished in the tasks that run the business, and you may have the directors in situ for 
an agreed period of Ɵme, but ulƟmately they leave, they have been bought out.   

Q. John says:   

"If we sƟll conƟnue to do the account management, without the 25 per cent comms. We could sƟll 
charge basic running costs."   

That was always an opƟon, wasn't it, to carry on doing the same role but for running costs and a 
small upliŌ?   

A. I don't think we would have been parƟcularly interested in doing that, but that's always an opƟon. 

Q. I think we covered this before, but when Mr Thomson wouldn't tell you anything about the 11 
borrowers, you found that quite frustraƟng?   

A. Yes.   

Q. The posiƟon was quite stark. You had one client who would show you everything and another 
client who would tell you nothing at all?   

A. Yes.   

Q. Is that one of the reasons why you felt very keen to support Blackmore?   

A. Yes. Not the only reason, but I felt warmly towards Blackmore, and they felt like the underdog and 
I wanted to champion them. I thought they had a good product and we could support them in 
further growth. I liked them more as individuals. But it was also selfish because I just didn't want all 
our eggs in one basket, I wanted us to have a more diverse porƞolio of clients, and that meant 
boosƟng Blackmore but also taking on new clients. 

Q. I'm moving on to another topic. Thistle were a market leader in assessing FCA compliance, weren't 
they? 
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A. Yes.   

Q. In 2018, you contacted Thistle for a review? 

A. Yes.   

Q. Can we look at <SUR00099995-0001>, please. You have been in discussions with Alex Paschalis at 
Thistle, and he said:   

"We can cover all the highlighted points, starƟng with the onsite visit on Monday, documentaƟon 
and process review and wriƩen up report to Surge for £5,000 ..."   

Then you say:   

"This is very helpful. Thank you. One more thing to help me sell this internally. Can you please 
answer, what are the consequences of doing a regulated acƟvity when you are not authorised?"   

It looks very much as though you are encountering a bit of resistance within Surge to the idea of 
spending £5,000 plus VAT and you were keen to be able to go back and overcome that resistance?   

A. I hadn't experienced much resistance, but I wanted to cover all bases because I thought I might 
experience resistance, so I wanted to know the full picture. 

Q. Okay. At the top, he answered your quesƟon and said: "It's quite serious; regulated acƟvity when 
not authorised to do so is a criminal offence. PotenƟal consequences include custodial sentences." 
You understood this was a serious maƩer? 

A. It was the perfect answer for me, because I could then go back and say, "Look, we really do need 
this gap analysis", is what they called it, "because if we are doing anything" -- because our fear was -- 
there's a back story to this, which is, the contract negoƟaƟons with Andy, he didn't want to list all of 
the services that we were providing for regulatory reasons because some of them were in what he 
called "the grey area of regulaƟon", and it might expose that we were doing something regulated 
where we shouldn't. I wanted to list all of our services because that's what made us VAT exempt. It 
also frightened me when he said "grey area" and I wanted to make sure I understood this more, and 
that's why I wanted this compliance report -- they called it a gap analysis -- because I wanted clarity 
on if we were doing any regulated acƟviƟes. Different lawyers or professionals within our network 
were giving me conflicƟng informaƟon. Many were saying, "Yes, it is a grey area, but you're on the 
right side of the line, but, you know, it would only take your account managers to sort of say 
something too posiƟve to push you over the line". I basically thought, "I don't like grey, I want black 
and white". I would rather have this report and know. Because, if we need to become an AR, which 
means authorised representaƟve, which means that we were a company that has the FCA 
permissions, we can come under their wing and, with their training and support, they can grant us 
those permissions, or we could become fully authorised ourselves. But we didn't think that that 
would necessarily be the case because the general consensus was that we weren't doing regulated 
acƟvity but that we were geƫng close to the line. So, anyway, I wanted black and white, it was grey, 
that's why I wanted this report.   

Q. When we look at <SUR00100027-0001>, we see, at the top of the page, you reply to him saying:   

"Sold. Everyone sufficiently worried (exactly as we need to be to take acƟon) ..."   
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It looks as though you've gone and told, what, Paul and Steve, "Look, we need to sort this out. 
There's a risk of commiƫng a criminal offence", and they have said, "Well, let's go ahead with it", 
and you're happy because you managed to overcome the anƟcipated resistance?   

A. Yes. I didn't want to live in the grey, and so I was wanƟng to really twist their arm that this is 
important and let's get that report, and, if we are doing anything that is regulated, then let's get 
regulated. Let's become an AR.   

Q. The report is <MDR00154926>. You would have, no doubt, studied this carefully when it arrived? 

A. Yes.   

Q. If we look at page 6, you can see the execuƟve summary: "The overall grading for this audit is: 
red." You said you didn't want to live in a grey area. You must have been a bit uncomfortable about 
discovering you lived in a red area?   

A. Yes. This made me now push forward with the AR plan. 

Q. It says:   

"The firm is carrying out regulated acƟvity while being an unauthorised firm; the firm must cease all 
regulated acƟvity unƟl it becomes an authorised firm or appointed representaƟve."   

You would agree that's not at all equivocal or unclear; it's definiƟve?   

A. It is, but what we found out was the things that were regulated were things that we could easily 
stop doing, such as the paper-based applicaƟon forms. That was part of what was regulated and we 
could easily stop doing that. I forget all of the many things. But it was quite easy for us to stop doing 
anything that had put us in the red. But I would have preferred, as belt and braces, to instead have 
become an AR. 

Q. If we look at the next page to see what puts you in the red, they say:   

"The firm provides many services to two bond issuing companies, London Capital & Finance and 
Blackmore Bonds. The majority of the services are unregulated acƟviƟes. "At present, the firm is 
conducƟng the regulated acƟviƟes of 'arranging (bringing about) deals in investments' and 'making 
arrangements with a view to transacƟons in investments' ..."   

You understand that the context of arranging, bringing about, deals in investments is what is 
someƟmes described as "bringing the deal together"? 

A. Yes.   

Q. It's sealing the deal with a customer? 

A. Well, and what does that actually mean? And, when you get into this, our online process was 
considered to be compliant; our paper-based was not considered to be compliant. So, there's a lot of 
nuance when you get into the detail. And the overarching, well, "arranging" means "bringing 
together", doesn't really tell you anything in terms of what is regulated and what is not. 

Q. Then:   

"ConducƟng these acƟviƟes without regulatory permission could potenƟally lead to an unlimited fine 
and up to two years in prison for the directors." This is something you would have understood to be a 
serious maƩer?   
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A. Yes.   

Q. Over the page, I think there is another red. This is about precompleƟng the applicaƟon form, 
which is something your account managers did, wasn't it? 

A. Yes.   

Q. Having looked at this, you would have presumably thought, that's concerning, we must 
immediately stop doing the things that are contravenƟons of the regulaƟons?   

A. Yes.   

Q. So, if we look at <MDR00154892>, we can see you emailed Andy and Kobus, copying John and 
Paul, and you say: "As discussed, we recently commissioned a gap analysis report from external 
consultants Thistle, today we received the report and the results are concerning." Then you say:   

"There are two areas they idenƟfy as being regulated acƟviƟes ...   

"1. CompleƟng applicaƟon forms on the phone ... "2. AcƟve selling eg when we contact exiƟng 
bondholders to promote the ISA."   

You explain:   

"These come under 'arranging deals in investments' and 'making arrangements with a view to 
transacƟon in investments'."   

Then you say:   

"The recommended acƟon is that we cease to conduct these acƟviƟes unƟl we have become an AR. 
We will of course acƟon this immediately."   

So, that was your clear decision?   

A. Yes.   

Q. So then I wanted to show you two emails from Kobus in response. The first is <MDR00155053>. 
He emails you to say:   

"I've gone through the report. You have not relayed the correct informaƟon regarding LCF. If you did, 
their report would have been fundamentally different. As it is now, their report does not reflect the 
reality of the operaƟons. Where I can only speak for the LCF part of your services, I can confirm 
you're not in breach of regulaƟons."   

Well, hang on. You have just got a thoroughly detailed report from the market leader in assessing 
FCA compliance who has visited your offices. Presumably, you're not just going to look at an email 
like that from Kobus and say, "Oh, well, that's fine. We will put the Thistle report in the bin and carry 
on as we were"? 

A. No. I would have spent a week on the phone to every lawyer I knew in compliance, and was very 
confused and scratching my head at the end of it because some agreed with Kobus, some agreed 
with Thistle. This is like the VAT situaƟon, unbelievable. When I spoke to a VAT specialist and said, 
"Can you tell me whether I need to be VAT-registered or not?", his reply to me was, "Well what 
would you prefer to be?". I said, "No, no, just tell me, legally, should I or should I not?" He said, "You 
can argue the case either way". It is absolutely ridiculous. The same was true with FCA regulaƟon. 
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No, black and white rules. All this kind of guidelines that can be misinterpreted and interpreted 
differently. This was probably the most frustraƟng point of my career. 

Q. Look at <MDR00155397>. This is the second email that -- well, the second and third. At the 
boƩom, Kobus says: "In furtherance of the email below, just to clarify that you're not in breach:   

"1. The investor journey is with LCF and not with Surge.   

"2. As a subcontractor, Surge is represenƟng LCF, not itself (the investor does not engage with Surge).  

"3. LCF has confirmed this with our lawyers, Lewis Silkin, in the past.   

"4. In addiƟon, LCF is providing compliance oversight (including conƟnuous monitoring and training) 
and procedures."   

Do you think Kobus was unhappy with your suggesƟon that you were going to stop doing things and 
he was trying to persuade you to carry on?   

A. Not Kobus, because, knowing Kobus like I do, he would have wanted to do everything correctly. So 
I don't think Kobus was trying to persuade me of anything. Was Andy asking Kobus to steer me in a 
direcƟon? Maybe. But, no, Kobus was very straight up. Kobus would tell me exactly what he knew 
about compliance and I would always believe what Kobus would tell me. 

Q. You wouldn't say, "Well, I'm going to put the Thistle report in the bin", would you?   

A. No.   

Q. So if we look on the leŌ, at the top, you reply to Kobus to say:   

"Thank you for the clarificaƟon which is most reassuring.   

"Based on this we will carry on as we are." Why on earth would you say, "Well, Thistle is in the bin, 
we are taking Kobus's word for" it? That doesn't make any sense, does it?   

A. If you look at what happened next, and there will be evidence to support this, that's not actually 
what I did. Behind the scenes, I was lobbying internally to become an AR. JRM had introduced me to 
a company called Alexander Rose, and I made an AR applicaƟon under them. At which point, we 
were divided as a company, and LCF offered that he could become an AR under them and Paul quite 
liked the idea. I didn't. I felt that was a conflict. So we -- there was a lot, then, of infighƟng and 
poliƟcs in my organisaƟon. 

Q. What's really going on here? Did you not like the Thistle report? You wanted to get something in 
wriƟng from Kobus so you could carry on as before? Did you get him to send these emails?   

A. No.   

Q. Are you sure?   

A. Yes.   

Q. Can we look at <D7D9-0007394>. This is an email from you to John Russell-Murphy and Paul to 
say -- talking about disclaimer, and you say:   

"An interesƟng and welcome pracƟcal soluƟon. However, we don't actually know legally if the 
disclaimer now means that we are covered. I doubt it does.   
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"UlƟmately it is a regulated acƟvity whether you add a disclaimer or not.   

"SƟll need a reply to my email saying they have taken advice and because we are contracted to act as 
if we are LCF, we are indeed covered under their permissions.   

"To help them, I will reply staƟng it is possible Thistle didn't comprehend that we were acƟng as if we 
were them and this must be the reason for confusion." You were trying to edge Kobus into a posiƟon 
of responding to say, "It's all fine. The report is wrong. You can carry on as before", weren't you? 

A. I was looking for -- a bit like how I was communicaƟng with Roger Blears about the ISA, trying to 
get material to advance the discussion. This is what I'm doing here. So, okay, if Andy and Kobus are 
saying, "You don't need to be regulated and it's not Thistle's fault but you've misrepresented the 
relaƟonship to them", my next step is to go back to Thistle to say, "I've misrepresented the 
relaƟonship. They have taken advice. Here is their advice", and then see what Thistle have to say 
about it.   

Q. You were suggesƟng Kobus should say it is possible Thistle didn't comprehend that Surge was 
acƟng as if we were LCF and this must be the reason for the confusion. You were trying to influence --   

A. Well, what's that they said to us. That's what Andy or Kobus -- I forget -- said to us. They said the 
reason the Thistle report is saying this is because you have fed them slightly incorrect informaƟon, 
and, had you fed them the correct informaƟon, it would have been a different outcome. That came 
from them. And then my response to that was, "Okay, let's be open-minded about this. Have I not 
said it -- arƟculated it enƟrely correctly? Could the nuance have been missed that affects the 
regulaƟon? If that is a risk, let's explore that by going back to Thistle". 

Q. It came from them because you put the words in their mouth?   

A. Not the words -- no, I haven't put the words in their mouth about, "Kerry, Thistle have got this 
wrong and it's your fault because you misrepresented". I haven't put those words in anyone's mouth. 
That was their response to us.   

MR JUSTICE MILES: Can I just ask a quesƟon? In this email, you don't seem to be saying, as I read it, 
"Oh, I'd prefer check with Thistle". You seem to be saying you're going to reply to LCF saying it is 
possible Thistle didn't comprehend. Is that right? At the boƩom.   

A. Let me just read the email.   

MR JUSTICE MILES: When you say "I will reply to it", that's a reply to LCF's email. You seem to be 
saying, "I will reply to LCF saying it is possible that Thistle didn't comprehend".   

A. Yes, so I will agree with LCF and then extract some more informaƟon from them. It's not okay for 
them just to say to me, "We got advice". Can I see your advice? I can then share it with Thistle and, 
yes, if you are right, LCF, Thistle will then change their view.  

MR ROBINS: <D7D9-0007397>, please. John replies to you to say:   

"Kerry, when I'm in Eridge this morning ..." That's LCF's office, isn't it?   

A. Yes.   

Q. "... I will get them to reply as noted below by you." You understood -- you'd explained to John 
what you wanted LCF to say. He was going to Eridge and he would get them to reply in accordance 
with your requirements? 
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A. I parƟcularly wanted them to share the advice they said they'd had about how -- because we were 
acƟng as an agent of them. I wanted that informaƟon so I could supply it back to Thistle because I 
was hoping that, if LCF were right, Thistle would have a correcƟon to make to their report which 
might take us out of the red. 

Q. They hadn't had any advice that it was because you were acƟng as your agent. You were trying to 
put these words in their mouth so you could have an excuse for carrying on as before?   

A. I wanted to know the correct posiƟon and LCF were telling me that what we were doing was 
correct. Thistle were telling me what we were doing was not correct. I would like to -- I would hope 
that what we were doing is correct. I would like to believe LCF. But I can't just take their word for it. 
They say they have had legal advice. I would like to see it and share it with Thistle and hopefully 
Thistle could make a correcƟon or Thistle would come back and go, "No, I have read what LCF say but 
I sƟll stand in this posiƟon", and then I would have to become an AR.   

Q. You wanted a one-paragraph reply from Kobus to give you a fig leaf for ignoring the Thistle report? 

A. No, I wanted to go back to Thistle with his reply and get Thistle to comment further.   

Q. Look at <D7D9-0007399>, please. In the middle, you say to Paul & John:   

"Perfect. I am encouraged by the email trail because it shows they consulted Lewis Silkin at the Ɵme, 
fingers crossed they are correct and I am baffled that they wouldn't just reply immediately to state 
something along the lines of: actually we sought advice from Lewis Silkin at the Ɵme and they said -- 
blah, blah, blah -- therefore all is good. Possibly Thistle don't understand the relaƟonship in terms of 
Surge employees being contracted to act on behalf of LCF, etc. A one-paragraph reply and all is 
restored." You didn't want a one-paragraph reply to take it back to Thistle. You wanted a one-
paragraph reply to jusƟfy puƫng Thistle in the bin and carrying on as before?   

A. It would have helped me feel more confident, but I would have taken it straight back to Thistle. 

Q. But you wanted them to say, "Possibly Thistle don't understand the relaƟonship in terms of Surge 
employees being contracted to act on behalf of LCF"? 

A. I didn't want them to say anything. That's what they had already said. I thought, well, if that's 
what they're already saying, let's get this clearly arƟculated so it can be shared with Thistle". 

Q. I'm not sure they said it already. We see what Kobus says, <MDR00155053>. We saw this a 
moment ago: "I've gone through the report. You have not relayed the correct informaƟon regarding 
LCF. If you did, their report would have been fundamentally different. As it is now, their report does 
not reflect the reality of the operaƟons", et cetera.   

That one paragraph wasn't going to be sufficient to jusƟfy puƫng Thistle in the bin, was it? 

A. No, but what I'm saying back is, "If you have taken advice, share the advice. Embellish this, please. 
Explain this more to me why it's okay". 

Q. Well, you wanted him to say in terms, "You're not in breach because you're an agent acƟng as 
LCF"? 

A. Well, I wanted to know why it was okay, and he came back with informaƟon like that. That was his 
explanaƟon of why it was okay.   
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Q. You went to John and said, "Look, Kobus has sent this. It is not enough. I want him to say in terms 
that it's because we are acƟng as LCF's agent"?   

A. Well, that's what he's already told me and I'm telling John that I want this in wriƟng. I'd like to see 
their evidence.   

Q. He hasn't already told you that. You didn't know the reason he'd give, did you? You were trying to 
put words in his mouth?   

A. No.   

Q. Can we look at <D7D9-0009137>, on page 5, please. This is a WhatsApp chain between you and 
John Russell-Murphy. For some reason, he comes up as "Dad Xami"? 

A. That's really weird.   

Q. You hadn't put him in your phone as that? 

A. No, definitely not.   

Q. About three-quarters of the way down, you say to him: "Kobus sent an email saying he confirms 
we are not in breach of regulaƟons. Whilst that is helpful he hasn't explained it at all. Would you try 
and get a bit more info? If the reason we are not in breach is because we are an agent acƟng as them 
and that means we come under their permissions. That would be good to know."   

It certainly looks like he hasn't told you this. You're speculaƟng about what might be a good reason? 

A. I won't just purely be speculaƟng. This will have come from the pushback from LCF, be it Andy, be 
it Kobus. They will have said, "No, Thistle have got it wrong. They have got it wrong because you're 
an agent". I wouldn't have just come up with that. 

Q. This is what leads to the second email, <MDR00002213>. We looked at this before, about a third 
of the way down the page. When you got this, you would have understood that this was prompted 
by a WhatsApp to John saying, "Can you get him to reply again"?   

A. I don't recall, but if that's the Ɵmeline here, then yes. So, I've asked John, "Get more informaƟon 
from them", and then this email has come through. Is that what you're saying? Because I didn't note 
the Ɵme of the text or the date, but if that's what happening, then that makes sense.   

Q. What Kobus is saying -- we didn't look at his third email at the top. It says:   

"ClarificaƟon: when an AM is interacƟng with an investor/client, he/she states that he is calling from 
LCF and on behalf of LCF. This is a representaƟon of LCF as much as any employee would. This is why 
we have compliance oversight over all such interacƟon." And we saw you responded to that to say: 
"It is most reassuring. Based on this, we will carry on as we are."   

Did you think that was a good explanaƟon? 

A. No. I would have wanted to know a liƩle bit more, and I think I'm asking them at a certain point 
aŌer this for how he knows that's true and he said he got some legal advice from Lewis Silkin, and 
I'm saying, "Could you share it?" There is a conƟnuing dialogue to try and get to the boƩom of it 
because Kobus -- Thistle says one thing, Kobus says something else. Kobus might be right because, 
did Thistle not understand our engagement with LCF? So he might be right. But he's not definitely 
right. And I sƟll don't know the truth of the maƩer. And, therefore, there's further invesƟgaƟon to be 
done.   
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Q. He's hanging his hat, isn't he, on this? And you would have understood at the Ɵme, he's hanging 
his hat on the point that, when an AM phones up an investor, he or she states they're calling from 
LCF?   

A. Yes.   

Q. You knew that Thistle weren't misunderstanding the relaƟonship, didn't you?   

A. They might have been. I didn't have a contract with LCF to share with them the details of how we 
acted as an agent of. So, they knew we answered the phone as LCF but we are Surge, implying an 
agency agreement, but there's going to be -- the detail of that is going to influence how this is 
viewed in a compliance seƫng. 

Q. But the detail Kobus is giving is, when an AM is interacƟng with an investor/client, he/she states 
that he is calling from LCF. Thistle haven't misunderstood that, have they?   

A. I think they understood that part.   

Q. They understood because you had told them, hadn't you? 

A. Yes.   

Q. If we look at your first email to them, <SUR00099716-0001>, if we look at the third bullet point 
from the end of page 1, this is your email to Alex. You say:   

"We are the client-facing team for the bond issuing company. If you have any quesƟon for LCF or 
Blackmore it is actually our office you are calling and we either answer your quesƟon or put you in 
contact with the person you need at the bond issuing company. "Surge are unknown to the public, 
we 'act as if' we are either LCF or Blackmore, eg answering the phone, 'Hello you have reached 
Blackmore how can I help you'." You knew Thistle hadn't misunderstood what Kobus had said they 
misunderstood?   

A. Well, clearly, they understand the headlines, but does the detail of your contractual relaƟonship 
with the bond issuing company affect the compliance potenƟally? 

Q. But Kobus hadn't menƟoned anything to do with details of contractual relaƟonship, had he? He 
just said Thistle hadn't understood this point. But you knew Thistle had understood this point 
because you told them about it?   

A. On a headline level, yes, but there's possibly more to it.   

Q. If we go back to <MDR00155397>, we've just seen Kobus's reply and you say:   

"Thank you for the clarificaƟon which is most reassuring."   

You knew it wasn't reassuring. You knew it was nonsense.   

A. "Nonsense" is going too far. What I knew is I didn't have all of the facts yet and I was going to do a 
liƩle bit more invesƟgaƟon, which is what happened. 

Q. You weren't. You say:   

"Based on this we will carry on as we are." You wanted something in wriƟng to jusƟfy puƫng Thistle 
in the bin and carrying on as before? 
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A. Well, let's look at our conduct. What did we do next? Did we carry on as we were? No. We filled in 
an applicaƟon with Alexander Rose to become an AR. Then there was some infighƟng and some 
poliƟcs about becoming an AR of LCF, which then -- then we pulled the applicaƟon from Alexander 
Rose whilst we decided which direcƟon we were going to go in. We also stopped some of the 
acƟviƟes that were in the red area, such as paper-based applicaƟon forms, and also we had some 
employees who were going into any level of detail of things, something like that, who then became 
TUPE'd over to LCF. We took quite a lot of acƟons as a result of this, but none of that happened 
overnight. And me saying, "Based on this, we will carry on as we are", is really okay for now, but 
preƩy much straight away we were taking acƟon and we were in a conƟnuing dialogue with Kobus, 
Andy, Thistle. It didn't just end there. 

Q. You said we will carry on as we are and you carried on as before. Okay, being an AR will cure it, 
and you expected you might become an AR, but, in the meanƟme, you were carrying on as before?   

A. No, actually, we didn't carry on as before. So we did take some immediate acƟon with dealing with 
the paper-based applicaƟon forms differently and TUPE-ing some staff over to LCF's side. So it is not 
enƟrely true what I have wriƩen, "we will carry on as we are", because our conduct shows we didn't 
carry on as we were. 

Q. Can we look at <SUR00121593-0001>. You're emailing Peter Tayler. He dealt with compliance at 
Northern Provident, didn't he?   

A. That's correct, and they acted for Blackmore as a secƟon 21 sign-off partner.   

Q. You have put "Subject: AcƟng as agent" and you say: "Hi Peter, re our conversaƟon today, this 
email from Kobus the LCF compliance officer is very useful to me in terms of proving that Surge acted 
as an agent!" The aƩachment is <SUR00121594-0001>. That, I think, is your handwriƟng again, isn't 
it? 

A. Yes.   

Q. Why didn't you say to Peter, "By the way, I asked John to get Kobus to send this to me and the 
clarificaƟon he gave was inaccurate"?   

A. The clarificaƟon he gave is inaccurate? What do you mean.   

Q. The clarificaƟon. This is the thing that Kobus said Thistle were unaware of:   

"When an AM is interacƟng with an investor/client, he/she states that he is calling from LCF and on 
behalf of LCF."   

And Kobus said that's what Thistle had misunderstood. You knew Thistle hadn't misunderstood that 
because you told them about it?   

A. Well, I didn't know that there hadn't been a misunderstanding, "devil in the detail" sort of 
misunderstanding. I didn't actually know with any certainty because -- that's why I'm speaking to 
Peter Tayler, because he's a compliance officer and he might be able to shed some light onto this. So 
I'm having long phone conversaƟons with Peter Tayler asking him, "This is what Thistle say, this is 
what LCF say. Obviously we provide the same kind of service to Blackmore. What is your view?" So 
I'm not just accepƟng what I'm told. I am digging in the background and I'm finding, actually, that I'm 
not geƫng enough clarity to be certain in any which direcƟon. 
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Q. You're presenƟng this email as if it's something that Kobus has sent to you independently, when, 
in fact, he only sent it to you because you told John to get him to send it to you?   

A. Me saying I would like something in wriƟng from LCF and asking John to be the messenger for that 
is just me seeking further clarificaƟon.   

Q. But you'd -- we saw -- saying what you wanted him to say, puƫng words in his mouth?   

A. I'm expressing what level of detail I'm looking for. I do this a lot. It is my style of communicaƟon. I 
will oŌen write people an explanaƟon that they can use or not use or edit, so that what I'm providing 
for them is quite a lot of detail about what it is I'm looking for. What level of clarity would give me 
comfort. And my level of clarity here would have been if they'd shared -- when they said they went 
to Lewis Silkin and sought advice, if they would share that advice with me, that was the level of 
clarity I was really aŌer.   

Q. Moving on to another topic, and it is not perhaps the most interesƟng, but I don't know if you 
have looked at the expert reports. They get into the quesƟon of annualised commission, dividing the 
commission between the number of years and the term of the bond? 

A. Which experts? What's this?   

Q. Well, Mr Grainger in parƟcular, who has been retained by --   

A. I don't know.   

Q. -- Surge. This is why I'm covering it. If we go to <C2/4> at page 10, and the context for this is, as 
we've seen from the invoices, from the outset, Surge charges 25 per cent, but then there's one point 
in 2018 where, for some series, the commission is 22.5 per cent. You say in paragraph 42:   

"The fees Surge charged LCF between 2015 and 2019 didn't vary from the 25 per cent, other than in 
the case of one bond series for which I believe we agreed to a lower fee. We wanted LCF to consider 
doing a one-year bond as the public generally did not like their money to be Ɵed up for too long. 
Andy explained to us that the business model doesn't work so well on a one-year bond as some of 
the loans needed more Ɵme for the borrower businesses to generate profits and make repayment. 
Andy was reluctant, but said if he could crunch the numbers and make a one-year bond work he 
would do it. He wanted to cap it as he did not want millions to go out in one year if all investors 
would want to redeem aŌer one year. We did the research that more oŌen than not, investments did 
roll over and ISA's stay invested for 13 years. Andy said he needed to pay us less on a one-year bond 
and I do think we agreed a slightly reduced fee at some point, but I cannot remember exactly if that 
was for the one-year bond, it might have been for a compounded interest product but my memory 
fails me probably because I was not involved in that agreement. I do remember talk of charging less 
if an investor did not roll on, but I don't remember exactly what actually happened."   

It is fair to say you do accept in that paragraph, don't you, that this is not something that is clear in 
your memory?   

A. Yes.   

Q. You would also accept, I assume, that the one-year bond was a feature from not exactly the very 
beginning of Surge's relaƟonship with LCF, but it certainly started to be talked about in October 
2015?   
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A. I don't remember the dates, but we knew what the public were looking for, and so we would have 
been pushing LCF, "Can you create a product like this because there's a big demand for it?", and LCF 
would have been saying to us, "Well, it doesn't work with our business model" or "Okay, let's 
invesƟgate how we can make this work or not". But we would definitely -- we would go with a 
shopping list, a wish list, a blue-sky thinking, and say, "We know a product with these features would 
sell really well. Is it something you can do?", and they would have come back to us to say, for the 
bullet points of all of our blue-sky thinking, "Yes, we can do this one. No, we can't do that one". You 
know, maybe, "Yes, we can do this rate of 8 per cent, but, no, we can't do it on one year". So we 
would go to them with our wish list and they would tell us what's possible. 

Q. If we look at <SUR00002676-0001>, please, this is an agenda meeƟng from a meeƟng that you 
had with -- let's look at the covering email first. <SUR00002675-0001>. This is October 2015, 14 
October. You're emailing Paul and John. "Agenda for tomorrow":   

"AƩached is an agenda for our 2 pm with Spencer and Andy."   

You say it is for internal use only. Do you remember maybe not that meeƟng, but having meeƟngs 
with Spencer and Andy around that Ɵme? 

A. Yes.   

Q. The agenda is <SUR00002676-0001>. The context for this -- we looked at it yesterday -- when you 
were first introduced to LCF they were selling a two-year bond at 8.5 per cent, and you suggested in 
3:   

"Change the rates for 1, 2, 3 years: 3.9, 6.5, 8.5." Do you remember Andy and Spencer accepted your 
advice?   

A. I don't remember that conversaƟon, but they must have, because I think those rates did end up 
happening. 

Q. Yes, exactly. The two-year 8.5 per cent product was replaced by the three new series, one of 
which, series 3, was the one-year bond, wasn't it? 

A. Mmm-hmm.   

Q. Sorry, for the transcript, could you say "Yes"? 

A. Yes.   

Q. Thanks.   

A. I'm kind of having to take your word for it because I don't remember which series was which 
percentage, but I don't think this is a point of contenƟon. It's facts that you have in front of you. So, 
yes, I agree. 

Q. Let's double-check it. <MDR00033167>. This is the final version of the informaƟon memorandum. 
<MDR00033167>. "Series 3, 1-year 3.9 per cent AER Protect Bonds". This is a familiar-looking 
document, no doubt?   

A. Yes.   

Q. I think you would also accept that the 25 per cent commission was paid for the one-, two- and 
three-year bonds?   
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A. I think so, although, in my witness statement, I was shown evidence that we were taking, at some 
point, something like 22 per cent. I simply couldn't quite remember why that would be, because my 
recollecƟon throughout was 25 per cent. So the 22 per cent would have had to have been either the 
one-year or the compound interest, the two products that LCF felt nervous about from a cash flow 
perspecƟve and wanted to push for lower comms.   

Q. There are only two candidates that I can think of. Let me show you the first. <SUR00099143-
0001>. This is where we can see John emails you and Kerry: "5-year bond.   

"AŌer some serious negoƟaƟng, Andy and I seƩled on the following figures -- 8.95 per cent for the 
rate ..."   

That's the interest date:   

"... and 22.5 per cent commission."   

You would agree it looks like it was the five-year bond?   

A. This is a complete surprise just because I simply don't remember the 22.5. My retrofit explanaƟon 
for that would have been, as I have just said, one year or compound. But clearly it's stated here, 
much to my surprise, it was the five-year.   

Q. The only other one I can think of is <D7D9-0009104>. John emails saying, and you're one of the 
recipients: "Andy has agreed to conƟnue with the 25 per cent and 22.5 per cent (5-year product) ..." 
It certainly looks like it was the five-year commission, doesn't it?   

A. It does, yes.   

Q. There is absolutely no criƟcism. As you say, memory is fallible. But do you accept that, when you 
say in your witness statement, "We suggested a one-year bond to Andy. He didn't like the idea of a 
one-year bond and he wanted a reduced commission", that is sort of reconstrucƟon rather than 
memory you had at the Ɵme? 

A. I do remember he didn't like the one-year bond and he expressed that that could be a cash flow 
problem. So that's a fact that I remember him saying that to us because it was hotly debated. It stays 
in my memory because Paul and I very much wanted a one year and Andy very much said that was 
going to be difficult. However, clearly he made that happen, so he overcame his difficulƟes.   

Q. That memory must be a 2015 memory?   

A. Oh, I could not place it at all.   

Q. We saw the one-year bond was launched at the end of 2015, so he must have --   

A. There can't be a "must have" about it, because we could easily have talked again in the future 
about -- these products were reviewed and changed all the Ɵme. So it could have been at a later date 
that one year was becoming a problem for him, but I simply can't tell you with accuracy -- I know 
that conversaƟon happened. I know one-year made him nervous. I know compound made him 
nervous. But I don't know at what date that -- he was really pressing that upon us that that was a 
problem.   

Q. It is certainly right that, aŌer the one-year bond was issued in December 2015, the subsequent 
bonds are, like, two years or someƟmes three years?   

A. We did a lot of two and three years, yes. 
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Q. Do you think you could be confusing your memory with Ɵmes where Andy said, "I don't like one-
year, let's do a two-year this Ɵme, let's do a three-year this Ɵme"? 

A. I clearly remember Andy worrying about cash flow on a one-year. That is a recollecƟon that I 
accurately have. It is not vague. I do really remember that clearly.   

MR ROBINS: My Lord, I see the Ɵme. I wonder if that would be a convenient moment for the 
shorthand writer's break?  

MR JUSTICE MILES: Yes, we will take a five-minute break, thank you.   

(11.43 am)   

(A short break)   

(11.51 am)   

MR ROBINS: I am going to take you now to a document that you will have seen menƟoned when you 
looked at the transcript of last week's hearing, which I think you were anƟcipaƟng in one of your 
answers shortly before the break. This is <SUR00125178-0001>. If we zoom in at the top, we see 
you're emailing Nick, who I think worked for Surge.   

A. Yes.   

Q. You said:   

"Please can you start a shared folder that has restricted access (you and I for now).   

"This is to collate evidence ..."   

Sorry, have you got some water?   

A. Yes, I apologise. I'm fine. But I might sƟll cough for a liƩle bit. Okay.   

Q. "This is to collate evidence that will support your case as we might be challenged by the 
administrator. "Can you place this email trail in it, in a folder enƟtled: Fees Evidence.   

"This is independent evidence that our fees are market standard because a director of Blackmore, 
Pat McCreesh, has independently stated that to a client making the enquiry."   

You will know my quesƟon from having looked at the transcript. It wasn't something he had 
independently stated to a client, was it he, you had draŌed an email for him?   

A. I'm not sure. Could you show me.   

Q. Let's look at <SUR00118090-0001>. At the boƩom, there is an email from Tony PlaƩen. Hayley 
forwards it to you to say:   

"Just received this from a client."   

You say:   

"Thanks, I will draŌ a reply."   

Then <SUR00118099-0001>, you emailed Pat, saying: "Please see this enquiry from an investor 
asking us about fees ... Would you mind replying as it might be unethical for us to reply when we are 
the markeƟng company.   
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"To assist, I have draŌed something for you which you can modify or send as you see fit." Then 
<SUR00118100-0001>, we can see you copied Paul and he replied to you, saying:   

"Excellent email draŌ. He beƩer use it!" You would have understood at the Ɵme Paul wanted Pat to 
use it so you would have some evidence to support your argument that the commission was market 
standard? 

A. Oh, I couldn't definitely say that. I mean, it may be. Because -- I mean, the other explanaƟon is 
that we are trying to allay the concerns of a concerned -- either a prospecƟve investor or a 
concerned investor. So, on the one hand, he could be saying, "This represents us well and this 
difficult situaƟon". On the other hand, he could be saying, "Well, this is good because I can use this 
as supporƟng evidence". But the fact remains, what's in that leƩer are facts.   

Q. You were really hoping, "I hope Pat sends it because I need it for evidence", weren't you?   

A. I don't remember thinking that this -- I don't remember, upon draŌing this, thinking "This could be 
used as evidence". I remember thinking, "This is a tricky thing because LCF and Blackmore are using 
the same company, Surge, and how -- what is the appropriate way to explain this?".   

Q. You wanted it for evidence because the 25 per cent was coming under aƩack. You wanted to say it 
was market rate. You didn't have any evidence to support that argument --   

A. Oh, I had evidence to support that argument, but this is part of a bank of evidence aŌer the event, 
clearly because, aŌer the event, I'm using it as evidence. But was that the reason it was wriƩen that 
way? 

Q. Well, you thought it would be helpful to have Pat sending it so you can say, "Look, a third party 
has independently confirmed these condiƟons are market standard". That's what you were hoping? 

A. Well, that's how I laƩerly used it because you see I'm suggesƟng to Neil Morrison that we can put 
it in the file for that purpose. But was it constructed for that purpose? I don't think so. I think it was 
constructed to reassure the concerns of this member of public. 

Q. You put in the email, draŌ email, second paragraph, end of the paragraph:   

"Before selecƟng our current supplier we obtained quotes from 4 firms ..."   

You hadn't actually ever seen a wriƩen quote obtained by Blackmore, had you?   

A. I'd never been a wriƩen quote but I'd had mulƟple conversaƟons with them about what they were 
quoted and I know that we were absolutely in the right ballpark at 20 per cent.   

Q. You didn't even know if four was the right number, did you?   

A. I'm not sure I did know that. I wonder if I put that in there knowing that I'm sending it to Pat who 
is going to edit this and top and tail it and make it his own, or whether I actually did know four 
because he'd told me that at some point. I don't really remember why I put four.   

Q. Can we look at <SUR00118102-0001>. You replied to Paul to say:   

" I really hope he does because I need it for evidence."   

Do you accept your thought at the Ɵme you were draŌing this was, if Pat sends this, we can put it in 
a file and use it later as evidence?   

A. Yes.   
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Q. Then the third paragraph, you say:   

"This leƩer from Pat is a third party confirming the industry standard."   

You accept you were draŌing it for Pat so you could then present it to people and say, "Look, a third 
party has confirmed it"?   

A. I think this is just quite fortunate, killing two birds with one stone, really. The most important thing 
is to reply to the concerned member of public. But, in that reply, he has provided some evidence that 
we could use because we knew that we were in the frame as suspicious because the administrator's 
report said very early on that Surge had taken 25 per cent of bondholders' money, which -- the way 
that was phrased obviously put us right in the frame.   

Q. You say in the second paragraph:   

"Everyone tells us that our compeƟtors charge between 15 and 30 per cent but we don't ever get to 
have a wriƩen quote from a compeƟtor to physically evidence it."   

Your problem was you didn't actually have any physical evidence to support your argument? 

A. Physical evidence was a problem. We were told by many, many people, customers and secƟon 21 
sign-off partners, that this is the price, but it was very hard for us to have physical evidence because 
compeƟtors weren't going to give us their contracts.   

Q. So, you were manufacturing physical evidence to support your argument, were you?   

A. You could say that. I suppose I was trying to kill two birds with one stone.   

Q. You agree --   

A. Can I just say, though, I wasn't making anything up, was I? So, yes, I wanted to have a purpose in 
how this was used, but the facts remain the facts.   

Q. Well, you'd started with the argument, and you were trying to find physical evidence to support 
it? 

A. Yes.   

Q. Going back to the email we started with, you agree that Pat hadn't independently stated anything 
to a client. You had put words in his mouth?   

A. Oh, this is just how I operate. If you look through all my emails with Pat, with Paul, with many 
people, it's my role, almost, to be secretary, if you like. I draŌed lots of Pat's responses to many 
things so that we could get a fast turnaround. So, for instance, if something required facts, figures, 
stats, I would go and get them, I would make a draŌ and then I would send it to him for him to use or 
not use as he sees fit. That's normally how I would say it. I'd say, "Please either use this or not use 
this", and I was trying to be super helpful so that he wouldn't have to do all the legwork and he could 
turn around a response quite quickly. Very oŌen, he would use what I draŌed, but, equally, he may 
delete secƟons, write his own secƟons, make it his own. But the fact of me originally draŌing gave 
him a head start and meant we'd get a faster turnaround. 

Q. Except that if you draŌed or even draŌed most of it, it would be misleading to say, "Look, it is 
independent evidence"?   
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A. Well, no, because Pat had to accept it. I've not got a gun at Pat's head saying, "Use my content". 
I'm saying "Pat, I have tried to help you by draŌing some content. Obviously, you will then edit this to 
make it your own or, if I have accurately represented you, you'll probably just put your name to it". 

Q. You don't think that if you gave it to someone saying, "This is independent evidence" without 
revealing that you had had a key part in draŌing it, you would be misleading them in some way?   

A. I have to accept that I clearly have another agenda, that I'm wanƟng -- that I'm finding it hard to 
have physical evidence even though it is a fact that 20 per cent is normal. I am finding it hard to have 
physical evidence and I'm thinking I can kill two birds with one stone here. So, yes, I think that is 
what I'm doing.   

Q. Can we look at <SUR00118650-0001>, please. It is a WhatsApp message from you to Paul. You are 
sending him a link to an arƟcle in The Times about Funding Circle with the headline "Losses increase 
by 40 per cent at peer-to-peer lender".   

You say:   

"Gold dust: on revenue of £140 million there was a markeƟng spend of £58 million. We are cheap by 
comparison. We are £60 million for £230 million funds in."   

Do you remember being excited when you saw the arƟcle in The Times?   

A. Yes, because all of us in the team were Googling to try and find comparable evidence, and so this 
was great because it showed -- Funding Circle had been considered quite credible and it showed the 
high cost of markeƟng. 

Q. Then you say, in the next box:   

"Can we ask Mark? This is a major defence if that's correct. 'Prove your fees are in line with the 
market Mr Careless' 'Well I charge 40 per cent less than the people that did Funding Circle'."   

You were thinking this would help support the argument?   

A. I thought it would, but I'm not an accountant and I do prefix here perhaps I'm being too simplisƟc 
because that's how I read it, but, you know, it's not my area of experƟse, but, yeah, that's how I read 
it. 

Q. You're giving this to Paul so he could use it in conversaƟon and communicaƟons to support the 
argument that 25 per cent was market rate?   

A. Yes. There is many ways in which he needed to support that argument -- journalists, SFO, 
administrators, lots of people saying, "JusƟfy 25 per cent", and so we were --   

Q. Johnny Mercer?   

A. I don't know if Johnny Mercer asked about the fee. I'm not quite sure.   

Q. If we look at <SUR00120261-0001>. This is from Johnny Mercer to Paul:   

"Mate, was Surge's fee for markeƟng the bonds an industry standard? Was it really 25 per cent?" And 
Paul replies:   

"Morning. Yes. The number is industry standard." He says he has seven clients. He confirmed last 
week that he didn't. Then he says:   
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"Funding Circle, the UK's largest alternaƟve investment firm, has a cost of raising funds exceeding 25 
per cent! They lost £50 million last year gaining clients."   

Then <SUR00120260-0001>, he sends a further message to Johnny Mercer at the boƩom. It is a link 
to Funding Circle's accounts. He says:   

"Funding Circle (2018)- 41 per cent. Industry standard."   

You didn't know he was using in to jusƟfy the fees to Johnny Mercer?   

A. I wasn't privy to this conversaƟon but I did know he would be using this to jusƟfy the fees in any 
context. 

Q. You were using it as well to jusƟfy your argument that 25 per cent was market rate?   

A. Yes.   

Q. Can we look at <SUR00121444-0001>, please. You're emailing Chris Gilmour. He worked for a PR 
company, I think?   

A. Yes.   

Q. You say:   

"I found this from Baily last week to be highly inappropriate."   

You're referring to the person who was head of the FCA at the Ɵme. Over the page, you say: "Mr 
Bailey must surely know that 25 per cent is within the range of normal/industry standard. How could 
a man in his posiƟon not know that alternaƟve investments all pay within this range?" Then you say:   

"A quick Google search brings up the facts. "Funding Circle spent 40 per cent of its revenues on 
markeƟng last year."   

A. And they say that in the FT, so that is quite credible, is it not?   

Q. And then:   

"RateseƩer.   

"2018 accounts show costs of sales at 15 million or so (44 per cent of revenue) (Revenue was £34 
million and admin costs were 33 million)."   

And then "Lending Club", you say:   

"In 2015 sales and markeƟng spend was 40 per cent ..."   

Then "Zopa":   

"2017 -- cost of sales 22 per cent of revenue ..." This is evidence, is it, that you had at your fingerƟps 
to jusƟfy 25 per cent commissions? 

A. These are Google searches. I have done Google searches to try and find out informaƟon about 
what people are paying for markeƟng. Very hard to find out because there's not conveniently a line 
in your accounts that says, "How much did you spend on markeƟng?". Different accountants will, you 
know, cover this differently. It is very hard to get this informaƟon. Not many companies publicly state 
how much they would spend. Also, it's wrong to say we just did markeƟng. Obviously we outsourced 
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the whole business funcƟon. But, yes, this informaƟon is simply from Google searches, trying to find 
out what alternaƟve investments might pay for this type of thing. 

Q. Had you actually looked at Funding Circle's accounts? 

A. I think so. Or I may have just taken the headline from the FT. But I think I did.   

Q. Let's look at them. <MDR00227316>. Here is the accounts. Page 3, please. At the boƩom right, do 
you see "OriginaƟons, £2.3 billion". You understand originaƟons are new loans?   

A. New loans, yes.   

Q. That's new loans at £2.3 billion. You can see from the columns that's in the year 2018, isn't it? 

A. Yes.   

Q. Then the boƩom leŌ, "Revenue" for 2018, 141.9 million. Do you see that?   

A. Yes.   

Q. Then page 13, please, in the middle of the page, they explain what revenue is:   

"How we generate revenue.   

"We generate revenue in two primary ways: "(i) a transacƟon fee -- typically ranging between 1 per 
cent and 7 per cent of the original principal balance of the loan, which is deducted from the loan 
proceeds paid to the borrower.   

"(ii) an ongoing servicing fee -- of 1 per cent per annum, calculated monthly on each loan (in most 
instances as a percentage of the outstanding principal balance of a performing loan)."   

That's the small percentage fees they charged to borrowers, isn't it, that's their revenue? 

A. Oh, yes.   

Q. Then page 35, we can see there's a breakdown of the markeƟng spend somewhere. Where is 
that? "MarkeƟng overhead", the second paragraph aŌer the first table:   

"MarkeƟng overhead spend in the year rose to £57.8 million ... as the group conƟnued its strategy ... 
Overall group spend remained at 41 per cent of revenue ..."   

I mean, having seen all that, do you agree that Funding Circle wasn't spending 40 per cent of new 
money from investors on markeƟng, it was spending 41 per cent of its own fee income?   

A. I see that, yes, and I didn't see that at the Ɵme. So, yes, you've pointed out something new to me. 

Q. So, if we look at LCF's accounts for the year ended 30 April 2017, <L1/8> at page 4, we can see 
from the third paragraph that, during the financial year ending 30 April 2017, LCF issued bonds with 
a value of £53.4 million. Do you see that?   

A. Yes.   

Q. I have rounded it up, but that's broadly right. So the commission payable to Surge at 25 per cent 
would have been £13.35 million, wouldn't it?   

A. Yes.   
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Q. If we look at page 18, note 2, we can see that LCF's revenue for that year was £7.8 million. Do you 
see that, at the boƩom of the leŌ-hand column? 

A. Yes.   

Q. So, if Surge had been receiving 41 per cent of LCF's revenue, which would be the Funding Circle 
comparison, then it would have got 41 per cent of that 7.8 or 3.2 million, wouldn't it?   

A. Yes, I can see that me using that Funding Circle analogy was not apples with apples at all, now 
you've pointed out the detail, but that headline in the FT, the FT being a credible source, saying they 
spent 40 per cent on markeƟng, just at the Ɵme made me think, "Right, well, this is external third 
party evidence that explains our case". But now you've gone into the detail, I can see it was flawed to 
use. 

Q. They said 41 per cent of revenue. Surely you would have understood that invested funds weren't 
being counted as revenue?   

A. I wouldn't have thought about it at that level of detail. I wouldn't know how they defined revenue 
without really poking into it, and I obviously didn't. 

Q. We saw the other examples you gave in that email where you were saying that "Bailey must surely 
know 25 per cent is within the range of normal industry standard. A quick Google search brings up 
the facts". Had you really found those by doing a quick Google search?   

A. Yes, I think some colleagues had also done Google searches. I think we were all furiously trying to 
find independent evidence. We knew that our fees were standard from what all the professionals in 
the industry had told us. People had recommended clients to us, knowing our fees and appreciaƟng 
our business model where we took the risk, because we only charged upon success, and we didn't 
charge upfront for markeƟng, and some of our compeƟtors did charge upfront for markeƟng. So, we 
were in demand, and secƟon 21 sign-off partners, like Northern Provident, were introducing us 
clients on the basis of our fees, and the fact of our business model where we took the risk. So we 
knew it was standard but we struggled to provide evidence that proved it was standard.   

Q. You struggled to find evidence because it wasn't standard?   

A. Oh, no, it was standard.   

Q. You convinced yourself it was standard and you were looking for evidence to support your 
argument? 

A. I was looking for evidence to support my argument because wriƩen evidence was something I 
struggled to find. But it is an absolute fact that this is the market standard price. All of the 
professionals in the industry who were recommending us to their clients were doing so on the basis 
of these fees. This was a topic of much discussion, for example, with Northern Provident, who were 
Blackmore's secƟon 21 sign-off partner, who introduced at least three clients to us aŌer the collapse 
of LCF, and we had detailed discussions because the FCA introduced something for the secƟon 21 
markeƟng that said you must now declare the costs you spend on markeƟng, and what was 
happening is, people were puƫng on their websites that they were spending 10 per cent on 
markeƟng and we said, "Well, how are people doing that? It's 20 per cent". He said, "Well, it's a 
fudge. They are saying publicly they are spending 10 per cent on markeƟng but in their accounts they 
are puƫng the other 10 per cent under another business heading to do with business services but 
it's sƟll 20 per cent".   
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Q. But you didn't find those examples by Googling. They came from Project Context, didn't they? 

A. What is Project Context?   

Q. Can we look at <SUR00119549-0001>, please. Page 2. In the middle of the page, 29 March 2019, 
you email Keith Greywood at Surge, copied to Paul and to Oliver Easton-Hughes at Surge and you say: 
"Subject: context around our fees -- research. "Hi Keith, we need your assistance with 'Project 
Context'."   

A. Okay, I had forgoƩen that terminology. But, yes, just as I said to you I was Googling, colleagues 
were Googling, Keith was Googling. I obviously found the Funding Circle example and he found some 
others. 

Q. You say:   

"The media are up in arms about the 25 per cent/£60 million and we wish to assist their 
understanding ...   

"Can you please research the internet for data about what other, credible investment companies 
spend on markeƟng, on boarding new clients and managing them." You gave him the Funding Circle 
example: "We want to find factual informaƟon (and be able to reference our sources) re how much 
companies spend. "Please condense what you find into a short concise (less than one page) report."   

Can you remember tasking him with Project Context? 

A. Yes.   

Q. If we look at page 1, we can see his response to you. He says:   

"AƩached are my thoughts on this, which I hope is somewhat helpful in terms of reputaƟon 
management/jusƟficaƟon. I've based this on comments I've seen so far and people's percepƟon of 
what we do. I don't really have a chance restricƟng to 1 page -- sorry!"   

Then he says:   

"It is also difficult as most providers are not willing to publicly state in the press how much they have 
spent on markeƟng and administraƟon." Do you remember looking at Keith's report? 

A. I don't really remember the contents of it, but, yes, I do remember that he'd done some research 
and there was a report.   

Q. Can we look at <SUR00119550-0001>. It is headed "Project Context". Do you accept that at the 
Ɵme you called it Project Context?   

A. I only accept that because I have seen this. I have no recollecƟon of it. But, yep, it makes absolute 
sense now. It was clearly called Project Context. 

Q. Can we look at page 4, please. Keith says: "General research.   

"Biggest costs for a business are what Surge does ..."   

Then he says:   

"12 per cent is average spend for companies on markeƟng."   

At the boƩom:   
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"Other providers.   

"Funding Circle."   

That's the example you gave him. In his final bullet point, he says, "The key informaƟon being: 
Funding Circle 'spent 40 per cent of its revenues on markeƟng last year'". Then he says RateseƩer -- 
let's look over the page:   

"2018 accounts show costs of sales at 15 million or so (44 per cent of revenue) ..."   

And then "Lending Club (US P2P"):   

"In 2015, sales and markeƟng spend was 40 per cent ..."   

He gives the link to the document.   

Then "Zopa":   

"2017 -- cost of sales 22 per cent of revenue (£10m, admin £25m)."   

And then "Lendinvest", but there's no percentage. Do you accept that those examples are the ones 
that you then put into your email to the PR man that we looked at earlier?   

A. Yes.   

Q. If we go back to your email, <SUR00121444-0001>, over the next page, we've dealt with Funding 
Circle. The next one is RateseƩer. 44 per cent of revenue. Do you understand that's going to be the 
same point: it is not 44 per cent of monies from investors; it is 44 per cent of the company's 
revenue?   

A. Are you sure? I mean, would it be different? Would different companies do it different ways, or is 
that definite?   

Q. You don't know?   

A. No.   

Q. Okay. Let's look at Lending Club. You say: "In 2015, sales and markeƟng spend was 40 per cent", 
and you link to the document. I think we've got the document in the trial bundle at <R1/26>. At page 
21, there's a table. In the 2015 column, in the middle, it's dealing with the posiƟon of Lending Club. 
You can see the income is various fees. You've got transacƟon fees, servicing fees, management fees, 
other revenue. Do you see, almost in the middle of the table, just above the middle, total net 
revenue is $429 million?   

A. Yes.   

Q. And then sales and markeƟng, we can see, just a couple of rows below that, $171 million. Do you 
see that? 

A. Yes.   

Q. That's 40 per cent of the net revenue, isn't it? 

A. Yes.   

Q. So it's not 40 per cent of investor monies, is it? 
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A. No.   

Q. If we look at page 20 in the middle of the page, it says, in the fourth paragraph down:   

"In 2015, Lending Club originated $8.3 billion of loans ..."   

You accept that 40 per cent of investor monies would have been a lot more than $171 million, 
wouldn't it? 

A. Yes.   

Q. So that sales and markeƟng figure was in fact a Ɵny fracƟon of investor monies, wasn't it? 

A. Yes.   

Q. And then the next example you gave was Zopa. You said cost of sales, 22 per cent of revenue. 
We've got their accounts in the trial bundle at <R1/27>, and page 13 shows us that revenue, at the 
top, was just short of £46.5 million. Do you see that?   

A. Yes.   

Q. And then the cost of sales, just below that, is just over £10.3 million, isn't it?   

A. Yes.   

Q. So, as you said in your email, that's 22 per cent of revenue, but it's not 22 per cent of investor 
monies, is it?   

A. I think I'd rather missed the point when I was using this informaƟon, because I was 
misunderstanding revenue.   

Q. Can we go back to page 4 of this document. Under the heading "Business Review", it says, "Loan 
originaƟon is a billion". So you agree the cost of sales figure that we saw is actually just -- it's not 22 
per cent of investor money, it is a Ɵny fracƟon of investor money, isn't it?   

A. Yes, yes. Clearly, I've used the wrong examples to jusƟfy my point. I mean, they are all peer-to-
peer and not minibonds, and that will be the difference, but, yeah, I've found it hard to find 
published informaƟon, and I've grabbed the first Google search that Keith did and treated it like a 
fact and that's a flaw. I made a mistake there.   

Q. So you accept the things you were ciƟng to support your market rate argument didn't actually 
show that 25 per cent of investor money was market rate? 

A. Yes. These examples do not jusƟfy my point. I sƟll stand which the fact that our rates were 
completely standard for minibonds, but I'm scrabbling around to try and find this published 
anywhere and I've gone to peer-to-peer because they publish more informaƟon than minibonds and 
it's not comparing apples with apples and I'm using the informaƟon to jusƟfy my point and it's 
actually flawed. It doesn't jusƟfy my point. 

Q. It undermines your point, doesn't it? 

A. It does.   

Q. Do you remember that you used this informaƟon to help Paul reassure Johnny Mercer?   
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A. I used this informaƟon -- I don't remember specifically to reassure one person, and I don't 
specifically remember using it to reassure Johnny Mercer, but definitely the intenƟon was to reassure 
anyone and everyone who ever asked us. I was trying to prove a point, but my argument was flawed. 

Q. Can we look at <SUR00120342-0001>. You have sent an email to Paul with the subject "Overview 
for Jonny". The aƩachment is "Overview_Jonny" The aƩachment is two pages and he asked for one:   

"I think he can stretch to 2, especially considering he has actually been asking for more facts to back 
things up."   

Do you remember draŌing the note for Johnny? 

A. I don't actually remember, but certainly I was looking to draŌ evidence to jusƟfy our point to 
anyone and everyone who wanted it, be that a journalist or the SFO or you guys or, indeed, Johnny 
Mercer. Sorry, I just don't remember doing this parƟcularly for Johnny. 

Q. Okay. Let's look at <SUR00120395-0001>. We can see Paul has sent it on to Johnny:   

"Please see aƩached a briefing document I have had put together by Kerry Graham ..."   

It is something you put together, isn't it? 

A. Yes.   

Q. Then the aƩachment is <SUR00120396-0001>. This is the document you put together, isn't it?   

A. Yes.   

Q. If we look at the boƩom of page1, over to page2, at the top of page 2, you say:   

"It would assist your understanding that the fees are normal/usual and certainly not an indicator of 
scandal by considering them in comparison to what the market leading firms in the sector are 
paying." It is not correct to say those companies were paying anything in the region of 25 per cent of 
new investor monies in sales and markeƟng charges, is it? 

A. No, you've clearly made your point here, but, at the Ɵme, I was misunderstanding revenue, so I'm 
giving misinformaƟon here, honestly given, but I'm misunderstanding the point here, and I haven't 
read the accounts, I haven't understood how they do their accounts in peer-to-peer, and so I have 
got it wrong. 

Q. Can we look at <SUR00156404-0001>, please. You emailed Paul, subject "Leander Wealth". You 
say: "Hi Paul, we've not been able to find any email negoƟaƟons about the fees we charged LCF this 
is because it was agreed face to face or by phone. In doing the search, Alex found this (see aƩached) 
which is a contract JRM sent us to sign for a company he was working with called Leander Wealth. 
They paid introducer commissions at 30 per cent. To be honest I don't remember this at all and we've 
been unable to locate any other emails on the subject so I suspect it was a suggesƟon from JRM that 
we didn't take up. I am sending it to you because it is clear evidence that introducers fees of 25 per 
cent are not uncommon. This company paid more."   

Do you remember finding this and being excited about it?   

A. I genuinely don't recall this. However, I do recall that we were searching through all of our email 
catalogue to find any wriƩen evidence because we were struggling to find wriƩen evidence.   

Q. Can we look at <SUR00122202-0001>. You email Alex. That's Alex BenneƩ. Who's that?   
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A. Yes, he's a member of the Surge staff. 

Q. "Thank you Alex, the Leander Wealth one JRM sent me have proved to be really useful! They were 
willing to pay 30 per cent and the contract is clear evidence. Very useful for comparison."   

Do you not remember finding this one and thinking it was clear evidence, it was very useful? 

A. I don't remember it, but it's absolutely true it's clear evidence and very useful.   

Q. Let's look at it, <SUR00156400-0001>. Page 1 has the recital:   

"The principal provides financial planning and structuring advice and products to private clients. The 
principal is also responsible for the administraƟon and compliance. The principal wishes to engage 
the introducer to introduce clients to the principal on a non-exclusive basis ..."   

And then page 3, clause 7, if we could enlarge the whole of that:   

"The fee payable to the introducer is 20 per cent of the gross fee received by the principal on the first 
£3 million of business wriƩen from introduced clients." Looking at that carefully now, do you accept 
that's 20 per cent of the principal's gross fee, not 20 per cent of investor money?   

A. Yes.   

Q. Because if --   

A. No, 30 per cent here -- oh, the 30 per cent comes later. 

Q. Do you accept, if it was 20 per cent of investor money, then it would mean the principal's fee was 
100 per cent of investor money, which can't be right? 

A. Yes.   

Q. And then the same in 7.2:   

"Once the introducer has introduced £3 million in business wriƩen the fee payable to the introducer 
will be 25 per cent of the gross fee received by the principal."   

Again, it is not 25 per cent of investor monies, it is 25 per cent of the principal's gross fee? 

A. Yes. Yes, I do see that now. Obviously, I didn't study this before making the comment, "How 
useful". 

Q. Then the 30 per cent in the next one: "Once the introducer has introduced £6 million (a further £3 
million) in business wriƩen the fee payable to the introducer will be 30 per cent of the gross fee 
received by the principal." You accept that's 30 per cent of the principal's gross fee, not 30 per cent 
of investor monies? 

A. I do accept that. So, overall, this does not substanƟate our point, this parƟcular piece of evidence.   

Q. Do you accept, in very broad terms, you have done the same thing: you have focused on the 
percentage number without thinking, "Well, what is this a percentage of?" 

A. Absolutely. I haven't looked at the detail. But, absolutely, 20 to 25 per cent was standard. You have 
found here what we are wanƟng to use as evidence, and that's flawed, but the fact remains that I 
didn't get it wrong that 20 or 25 per cent was standard, it was standard.   

Q. But it's fair to say that you were struggling to find any evidence to support the argument?   
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A. Really struggling. And, also, the experts who I would have wanted to lean on to maybe write a 
wriƩen report with their experiences, because this had all gone so public and so toxic, wouldn't be 
anywhere near it. So all of the lawyers that specialised in minibonds and all of the secƟon 21 sign-off 
partners that were our good friends would not write us leƩers because they didn't want to be 
anywhere near this. So it was very hard for us to provide evidence for what we knew to be a fact. 

Q. Or what you wanted to be a fact?   

A. No, we knew to be a fact.   

Q. But you accept you were desperate to find evidence. You'd spend things like train journeys 
Googling to try to find evidence to support the argument? 

A. Yes, desperate to find evidence and really struggling. 

Q. <SUR00156391-0001>. This is Oliver Easton-Hughes emailing you to say:   

"I'm on my iPad so can't unfortunately search through the PDFs themselves but I've found a couple 
that include Squire PaƩon Boggs."   

And he links a lot of informaƟon memoranda? 

A. Yes, my next thought was, let's try and find more informaƟon about minibonds because peer-to-
peer and other types of investment, it is different. So what can we find by a direct apple-with-apple 
comparison. We even struggled to find many minibonds on the internet because you don't type in 
"minibond" and it comes up, because they don't call themselves that, even though, technically, that 
is what they are. So we were struggling even to find many compeƟtors. But he was tasked with 
finding some and geƫng their investment memorandum because we wanted to see if anyone had 
declared it in their investment memorandum. Because I'd say about 50 per cent of minibonds 
declared this in their IM and about 50 per cent didn't declare it. It clearly wasn't a requirement. 
Blackmore, for example, declared the 20 per cent and LCF, for example, did not declare 25 per cent.   

Q. If we look at the next page, we can see what he'd found previously. No, the previous page, sorry, I 
wasn't recognising it. On the leŌ, he emails you and Paul and Ryan:   

"For reference, this is the search query I used: ... informaƟon memorandum bond UK introducer fee. 
I've found a few that specifically menƟon introducer fees." The first one is a 10 per cent broker 
commission. Then, at the boƩom of the page, the last line, you can see there is another 10 per cent.   

So is this right, he looked, the only examples he could find were 10 per cent, and so you asked him to 
look again?   

A. Yes, because what we were finding -- well, Northern Provident Investments told us this: a lot of 
companies, spooked by what was happening with LCF, had started to keep it under 10 per cent, and 
they weren't misleading. The other 10 per cent they put on a different line in their accounts, they 
declared more of the services aspect of it rather than the markeƟng aspect of it.   

Q. We can see from the links he sent, these aren't things from aŌer -- well, the first one is from aŌer 
-- no, it is not, it is 2018/10, so that's before. Then the next one we can see from the link is 2016. The 
boƩom one has a date 2017. These are all things from before LCF's collapse, aren't they?   

A. Well, maybe I'm wrong in saying it was just LCF that made people do it this way around. But it was 
definitely informaƟon I got from Northern Provident because one thing that did happen is the FCA 
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wrote to minibond holders and started to ask them to declare their markeƟng, and it was frowned 
upon if it was more than 10 per cent.   

Q. You didn't then find any evidence to support the theory that they might have been spliƫng it out? 

A. I don't remember.   

Q. Can we look at <SUR00157959-0001>, this is from the Surge core WhatsApp group. Do you 
remember who was in that WhatsApp group?   

A. No, but it's very likely, if you are saying it's core, it would very likely be the small team of people 
that were us when the business started, and that would be people like Ashleigh Newman-Jones, 
Ryan Holdaway, Steve Newman-Jones -- or Steve Jones, sorry, and Vicki. So I don't know if it was 
more than that, but it would be a very small team of people.   

Q. The aƩachment is <SUR00157960-0001>. It is a screenshot that he sent of a message from Thistle. 
I think the previous one, actually, we need to look at first, <SUR00157961-0001>. Maybe, could you 
bring the two up side by side, with this one on the right? Vicki BenneƩ has gone through this. Was 
she one of the people tasked with going thoroughly through the emails to try to find the evidence 
that you were looking for?   

A. Yes.   

Q. What she's found is Alex Paschalis of Thistle, 18 June 2018, to you, saying:   

"Hi Kerry, I've got a UK prospect who are currently having their loan note (quite similar to minibonds) 
structured with UK lawyers.   

"It'll be a 5 per cent coupon for 3 years. They're looking to raise £25 million.   

"They're allocaƟng 25 per cent of the raise to markeƟng.   

"They state a law firm has done DD on their offering; I haven't seen any of it.   

"Their business is UK property ...   

"They're looking for a markeƟng company for their secƟon 21 loan note."   

You don't know the name of the UK prospect menƟoned, do you?   

A. No.   

Q. You don't know if they actually ever issued a loan note? 

A. I can't remember this.   

Q. Do you know if the UK prospect menƟoned actually raised any money from a loan note?   

A. I have a feeling we might have turned them down because there was a conflict they might be too 
similar to a pre-exisƟng client, who would be Blackmore. 

Q. Do you know if this prospect actually went ahead with issuing a loan note and raised money?   

A. No. Because we turned them down, we didn't then keep following -- we didn't keep -- we didn't 
watch that company with any interest. I think we just turned them down and moved on.   

Q. I don't think you knew who they were, did you? 
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A. I have no idea. Can't remember.   

Q. You don't know if they actually paid anyone any money for markeƟng?   

A. I simply can't remember who this parƟcular proposed client is.   

Q. When Vicki found this, you thought, excellent, we can use that as evidence?   

A. I would have thought so. I mean, Thistle are very credible. Here they are staƟng that they have a 
client looking for 25 per cent. Yes. It's probably one of the beƩer pieces of evidence we have.   

Q. That's a thought you and Paul would have had at the Ɵme, "This is excellent, this is relevant 
evidence that we can rely on"?   

A. Yes.   

Q. You say in your witness statement that in the early days of working for LCF, you remember a 
meeƟng with a minibond issuer called Dolphin. Is that right? 

A. Yes.   

Q. You say:   

"Dolphin asked us to promote their bonds, provided us with their literature and set out what they 
were willing to pay us."   

Is that correct?   

A. Yes.   

Q. You say:   

"The fee they were proposing was on a sliding scale and would increase based upon the amount 
invested and it went up to 20 per cent or maybe more."   

Is that also right?   

A. Yes.   

Q. If that was right and you'd got all the literature that you menƟoned from 2015, no-one would 
have needed to contact Dolphin aŌer LCF's collapse to say, "We need you to help us, can you provide 
any documents?"; is that right?   

A. I think we probably would have asked them, I would have thought. I can't remember asking them 
myself, but we were doing everything we could to get some evidence together, so we would have 
been looking for that. 

Q. If you had had meeƟngs with them before, you would be able to find emails arranging those 
meeƟngs, for example? Vicki would have found them -- 

A. Maybe not, because I think JRM set that meeƟng up. 

Q. Well, he would presumably have sent a text or a WhatsApp or an email --   

A. Telling us the meeƟng was happening. 

Q. -- telling you the meeƟng was happening? 
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A. I would presume so, yes.   

Q. If you couldn't find it, it probably means it didn't happen, doesn't it?   

A. No, we did meet with Dolphin.   

Q. What about the literature you menƟoned in your witness statement? If you had been given that at 
the Ɵme, then you wouldn't have needed to ask Dolphin to help. You could have just relied on the 
informaƟon -- 

A. Well, we wouldn't necessarily have kept a paper-based IM given to us at a meeƟng and I think -- I 
do remember us struggling to find this on emails. We were using search terms to see if our emails 
would come up with IMs, and things like that, contracts. I remember we were struggling to find 
anything, probably including Dolphin. 

Q. Can we look at <SUR00121999-0001>. It is a message from Paul Careless to James Hall BowCap. 
He was also associated with Dolphin, wasn't he?   

A. Yes, independently, he was an agent that sold Dolphin and he was the person that we met 
represenƟng Dolphin. He was the one.   

MR JUSTICE MILES: So he wasn't actually at Dolphin; is that right?   

A. No. He had an independent company with an Irish guy, I think, called Daniel. They had an office 
where they were doing something a bit like what Surge did, but they didn't do all the back office 
services and technology like we did. They simply made the introducƟons. No, what they did is they 
went around to meet IFAs to promote Dolphin so that the IFAs would sell Dolphin. So they were kind 
of an intermediary who had relaƟonships with the network of IFAs. That's what they were. And they 
were treaƟng us almost like an extension of that. They were trying to get Surge to sell it, like they 
were geƫng all of the IFAs to sell it.   

MR ROBINS: So, when Mr Careless refers in messages to you to James Dolphin, is that the 
explanaƟon, do you think, for the reason he's saved him under that name? 

A. Yes, because, when we first met him, he was working for Dolphin. Paul actually tried to get him to 
come and work for us, but that never happened.   

Q. That was in October 2017, I think?   

A. Paul quite liked the idea that he had these relaƟonships with all these IFAs naƟonwide and 
thought maybe this was a different route to market for us. 

Q. Actually, Surge offered him a job as business development consultant in October 2017? 

A. Yes.   

Q. So, in the middle, Paul says to him: "My SFO invesƟgaƟon and indeed S&W, the administrator hold 
the belief that the 25 per cent fees for Surge's services to LCF are extreme. It's the main thrust of 
their argument. I would like to provide evidence to prove to them both that a 25 per cent fee is 
actually enƟrely standard for raising money in the alternaƟve finance space. As Dolphin is the largest 
bond in the market having raised £600 million over a decade they would be an ideal example for me. 
Would you be willing to help me prove that 25 per cent is standard fees?"   

Did you know that Paul was asking James Dolphin? 
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A. I didn't, but I just can't remember. He probably told me this at the Ɵme but I can't remember. But 
we were asking everyone because we knew that we lacked wriƩen evidence. So he would have asked 
James, and we would have asked many people who knew that these fees were standard, to maybe 
write a leƩer for us or something. But nobody wanted to put their name to this aŌer LCF had gone so 
toxic.   

Q. Can we look at <SUR00122186-0001>, please. This is a screenshot that Paul sent to you and it is a 
screenshot of his exchange with James Dolphin. James says:   

"No, I don't think we ever went beyond 20 other than to one big firm early days. It actually went 
down last couple of years."   

Then Paul asks:   

"Any you know I should look into?"   

And James says:   

"Store first paid huge comms as did Global Forestry ..."   

25 per cent wasn't market rate, was it? It was huge?   

A. Well, he's saying he paid 20, and he's also saying he went up more for a parƟcularly big firm. So 
more than 20, less than 25, was what they were doing. So do you call that extraordinary?   

Q. But "huge", he thought Paul was looking for examples of huge comms?   

A. "Store first paid huge comms". He doesn't say how much is huge, does he? We are saying we want 
to evidence that our 20 to 25 is normal. He's saying, "Well, Store first paid huge ..."   

Q. Do you know that Mr Careless and Surge aren't actually relying on Store or Global Forestry in 
these proceedings?   

A. I don't know. Maybe we tried to find IMs on line and they had been pulled. I don't know. This is 
speculaƟon now, because, if he's suggesƟng they're worth looking at, I would have thought we would 
have looked at them. But I don't recall.   

Q. Can we look at <SUR00154485-0001>. On the leŌ, Paul Crawford of Northern Provident is 
emailing Pat and you. He says:   

"We'd gone back to the FCA in relaƟon to the 20 per cent and they have immediately come back to 
us with the following. As you can see, we'd specifically asked the FCA to confirm this was going to be 
an industrywide change as everyone has markeƟng and fundraising costs ..."   

And they say -- this is the FCA:   

"Whilst the FCA is considering this issue more widely, in the specific case of the Blackmore website, 
we have significant concerns about the risk to investors posed by the 20 per cent fee paid to Surge. 
Although this fee may not necessarily be paid directly by investors, our understanding is that its likely 
effect is a substanƟal risk to capital and corresponding likelihood that investors will not receive their 
investment back. Accordingly, unless we have misunderstood the financial modelling around the 
Blackmore Bonds ... we consider that both the existence and effect of this fee should be flagged 
prominently to ensure that the relevant financial promoƟon complies with the 'fair, clear and not 
misleading' requirement." At the top of the page, you said:   
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"Oh dear ..."   

Was your thinking at the Ɵme, if we have to flag 20 per cent clearly on the Blackmore website, their 
conversions are going to plummet?   

A. Yes.   

Q. Do you accept that if LCF had been open with the public about the 25 per cent commission, it 
would have had an extremely low conversion rate and raised considerably less money than it actually 
did?   

A. Yes. The same is true of any minibond in the UK. If they had prominently adverƟsed the cost of 
markeƟng, it would have been offpuƫng.   

MR ROBINS: My Lord, I have no further quesƟons for this witness.   

MR JUSTICE MILES: Thank you.   

Cross-examinaƟon by MS DWARKA 
MS DWARKA: Mrs Venn.   

A. Hello.   

Q. Hi. Am I right in saying that you were the person in charge of the day-to-day running of Surge 
when it was dealing with the LCF bonds?   

A. No. That would be Jo Baldock.   

Q. Okay. But you were quite involved with the business otherwise?   

A. I was a key person in the business, definitely. 

Q. Now, in terms of the product. Surge effecƟvely provided a comprehensive range of end-to-end 
support to LCF and not just lead; is that right?   

A. Yes.   

Q. So the service included the building, hosƟng, maintenance of a website for the digital service? 

A. Yes.   

Q. MarkeƟng services, which was ongoing, and accounts management or investor relaƟon funcƟons; 
is that right?   

A. Yes.   

Q. So that's an accurate descripƟon of the enƟre set of services?   

A. I could go into more detail, but that's the headline informaƟon.   

Q. That is why you say the fee of 25 per cent was reasonable and acceptable?   

A. Yes, because introducers, such as the network of IFAs, would be paid comparable fees, and yet we 
were a whole outsource business funcƟon. We weren't just introducing, we weren't just sending 
them on an applicaƟon form. We were doing all of the back-office services as well.   
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Q. Yes, because, had LCF taken different companies to cover these different areas or services, it 
would have certainly cost them quite a lot of money -- 

A. Yes.   

Q. -- to get that up and running?   

A. Yes.   

Q. That's the posiƟon. Now, Mr Thomson did oŌen ask Surge to reconsider the 25 per cent rate, 
didn't he? 

A. Yes.   

Q. I think you menƟoned that in your witness statement. You had a lot of interacƟon with Mr 
Thomson about LCF, didn't you?   

A. It depends -- I would say I probably had less than you would imagine, given that they were our 
major client, but was I --   

Q. A fair amount?   

A. A fair amount, yes.   

Q. Maybe not a lot.   

A. Yes.   

Q. A fair amount. You didn't always agree with him, though, did you?   

A. I regularly disagreed with him.   

Q. Now, in your statement, if you want to have a look, <C2/4> at page 12, paragraph 48, you describe 
your relaƟonship with Mr Thomson as "awkward and fraught"? 

A. Yes.   

Q. You explained in your evidence that he was hard to deal with because he didn't provide as much 
informaƟon as people who you dealt with at Blackmore, for example. Do you recall saying that?   

A. Yes. Blackmore were very open, transparent and collaboraƟve. If they received a leƩer from the 
FCA, they forwarded it straight to me. Whereas Andy wouldn't do that. He would just say, "You need 
to change something on the website", and tell us what to change. And we would say, "Well, why, 
why?", whereas Blackmore would say, "We need to make some changes because of the FCA" and 
"Here you go, look at the FCA leƩer". Andy wouldn't share that informaƟon with me. 

Q. He was a bit rigid, wasn't he?   

A. Yes.   

Q. I think you also said in your evidence he was a bit misogynisƟc?   

A. Yeah.   

Q. He had a bit of an issue with women in power? 

A. Yes.   
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Q. But you didn't dislike him, you just found him difficult to deal with?   

A. I thought he didn't like me. That's what I thought. And I thought, what a shame, because I didn't 
dislike him. I would like to have a nice relaƟonship with this person who is key to my working life. But 
I could never get that. I would try and sort of pander to him and just be really nice, but he wasn't 
nice back. 

Q. It is fair to say he had a bit of a communicaƟon issue, just generally?   

A. Yes. Socially awkward. It wasn't just the women. He was socially awkward with the men as well. 

Q. So, it's fair to say also that you didn't meet eye to eye on occasions on various things because your 
language is usually quite strong about him?   

A. Yes.   

Q. I will show you an email. <SUR00072982-0001>. I think that shows the general language that you 
use. The third line in the middle, where it says, if you want me to read:   

"... so if Andy isn't being a twat, this shouldn't be a difficult --"   

A. I have referred to him as a twat, which is obviously embarrassing when it is read out in court, but, 
yes, I did think that about him.   

Q. You oŌen quesƟoned his decisions and instrucƟons generally, but that's because you felt he was 
rigid? 

A. My feeling was, I didn't think Andy was competent in the role as CEO of LCF. I didn't ever think, 
"Oh, there's a fraud here". What I thought was, "The guy in charge is not competent for such an 
important role". That's really what I thought.   

Q. Is that why you didn't follow most of the instrucƟons -- or some of his instrucƟons at Ɵmes and 
asked Mr Careless to speak to others to try and override him?   

A. Well --   

Q. I will show you an email. <SUR00003280-0001>. This email was shown to you by Mr Robins in his 
cross-examinaƟon. The language you use there is, "We need to override him and speak to Spencer. 
Will you or do you want me to?"   

A. I wonder, what am I saying we need to override? I just need to read what is the issue.   

Q. Yes. I think it is to do with --   

A. Oh, the IM.   

Q. We have got the email at the boƩom where he's giving a liƩle bit more of what he thinks should 
be included, and he tells you about the FCA's overriding principle and all the rest of it?   

A. Yes. I think he's wrong. I know what compeƟtors are doing. I know what a good customer journey 
is, what a slick funnel -- is the terminology in the industry, that, as a person clicks through the 
applicaƟon form and goes from secƟon, to secƟon, to secƟon, how that can flow or how that can 
disrupt or disjoint. I thought the process he was proposing would disrupt and disjoint. I know that 
compeƟtors were doing it, so, from a compliance perspecƟve, I couldn't see why not. I thought he 
was wrong and I wanted to do it differently.   
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Q. So you quesƟoned his authority, because, in a sense, it would have restricted sales --   

A. Yes.   

Q. -- and it would have affected Surge's business in that sense, so that's why you --   

A. Yes, I believed that the process I was proposing would get more investment, and what Andy wasn't 
doing here was telling me why. Well, I suppose he was, but not in the level of detail that I wanted 
because I saw compeƟtors were doing it so I knew, from a compliance perspecƟve, it was possible.   

Q. Now, the focus for Surge is generally sales, as this has a direct impact on Surge's profit, has it not? 

A. Yes.   

MS DWARKA: My Lord, I have just realised it is 1 o'clock.  

MR JUSTICE MILES: How much longer have you got?  

MS DWARKA: Ten minutes.   

MR JUSTICE MILES: I think what we will do is, carry on and finish Ms Venn's evidence so that she can 
leave.  

MS DWARKA: Sure. So, ulƟmately, you were told by Mr Thomson that he's in charge, at some point, 
and that you should not go behind his back to speak to anyone else about LCF's business. I will show 
you the email. That's at <SUR00131168-0001>. This email was shown to you by Mr Robins previously. 
This is where he sets out what the posiƟon is and you talk about it. 

A. So, just a couple of months aŌer that last email, where I'm off to Spencer, he's telling me, "Don't 
go off to Spencer".   

Q. Yes.   

A. Yes.   

Q. Now, it was put to you that you sƟll didn't follow his instrucƟons aŌer that by Mr Robins, and that 
is correct, isn't it?   

A. What do you mean, that I didn't -- that I sƟll went to Spencer.   

Q. Mr Thomson told you not to go and tell other people and you sƟll didn't really quite do that?   

A. Yes, that's true. We did respect it iniƟally, but then JRM was in contact with Spencer and Spencer 
was sƟll geƫng things unstuck, so we just slipped back into our old ways.   

Q. Is it possible that this was, in a sense, because Mr Thomson was a bit limiƟng --   

A. Yes.   

Q. -- in terms of you and what your plans were to make sure you hit the numbers? Is that a fair 
comment? 

A. Yes. LimiƟng without explaining why. Blackmore limited us all the Ɵme because there would be a 
leƩer from the FCA or the secƟon 21 sign-off partner would take a view. So there would always be 
brakes put on us, as there should be. But Andy would never explain the brakes he was puƫng on, 
whereas Pat would, in detail, explain.   
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Q. But you have said in your evidence recently that you realised that was because his advisers were 
telling him what he could and couldn't do?   

A. I think so, in the main, yes.   

Q. You knew that Mr Golding had a good influence on Mr Thomson, didn't you?   

A. Yes.   

Q. That was why you were trying to use that connecƟon? 

A. Yes, we had gone to him with some issues and he'd unstuck them, so he clearly had an influence, 
and that's why we kept going back to him. He didn't always unsƟck everything. Andy held his ground 
on many things. But Spencer had an influence. There were Ɵmes when he was able to help us get 
what we wanted.   

Q. You menƟon in your evidence of the possibility of a sort of mentor type of relaƟonship. Is that 
what you meant?   

A. Well, I don't know. This is speculaƟon. So, he had an influence. Why would he have an influence? 
Well, Andy certainly looked up to Spencer as a much more experienced entrepreneur and somebody 
who had been very successful in business. Is that why he bent to him or did he bend to him because, 
actually, Spencer did have more of a controlling funcƟon/role? That's what I don't truly know the 
actual correct answer. But, from -- anecdotally, from what I saw, it did seem very much like Spencer 
was in charge a lot of the Ɵme. 

Q. But Andy held his ground as well?   

A. Yes, he did. He did. It wasn't like Spencer said, "Jump," and Andy said, "How high?". Andy did hold 
his ground someƟmes.   

Q. Now, in your statement, if we can go through to <C2/4> at page 13, it is paragraph 56, you say that 
Mr Thomson's -- in line nine, you say that Mr Thomson's involvement was from a commercial 
perspecƟve: "The first was Andy, as it was his business, and he wanted to approve how his business 
was being represented from a commercial perspecƟve."   

Can you see that?   

A. Yes.   

Q. Now, as far as you know, Mr Huisamen, Kobus, was in charge of compliance, wasn't he?   

A. Yes.   

Q. So he was authorised to approve and sign off the documents under secƟon 21 of FSMA?   

A. He was when he came in-house, and, prior to that, he was, because he worked at SenƟent, who 
were the third party secƟon 21 sign-off.   

Q. So it was Kobus who was providing regulatory sign-off, rather than Andy, and deal with anything 
to do with compliance, wasn't it?   

A. Not everything to do with compliance, because Andy would someƟmes contact us about issues of 
compliance as well. 

Q. But on a high level?   
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A. Well, Andy was on a higher level -- Andy was Kobus's boss.   

Q. Yes. Now, it was also Kobus who visited your offices to give specific training to the enƟre team; is 
that right?   

A. Yes; and Andy did as well.   

Q. Andy would come to your offices generally to tell everybody how everything was going generally, 
but Kobus would have a specific role in relaƟon to training and other parts?   

A. Yes, and Kobus was more hands-on in terms of, he would monitor our calls, he would listen to a 
sample of calls from each of our agents and he had a score sheet and he would score them and he 
would let us know if we needed further training or any disciplinary acƟon or if it was all going really 
well. He would monitor us. 

Q. It was also him who dealt with and approved all financial promoƟons, wasn't it?   

A. Yes.   

Q. Now, you might not know this, but let's have a look at Kobus's first interview. It is at <M1/4> at 
pages 7 to 8. Kobus confirms that he used an independent verificaƟon process to verify informaƟon 
such as market-related figures or stats, if you have a look at that, the end of page 7 to page 8. But it 
does look like you were under the same sort of impressions, as you menƟon it in your statement, if 
you want to have a look. <C2/4> at page 9, paragraph 35. You talk about your understanding of how 
the process worked, and in the fourth line down you say that you understood that Lewis Silkin did all 
the verificaƟon process for LCF. So, to your knowledge, there was some sort of verificaƟon process in 
respect of what the IM said and everything else. Is that your understanding? 

A. There has to be. So, when an IM is wriƩen, before it's signed off for secƟon 21, there's the 
verificaƟon process, which means that you read the IM line by line and every Ɵme there's a fact or 
figure or statement, supporƟng evidence has to be provided that substanƟates, corroborates, makes 
it clear that that is evidence, and that is how an IM gets signed off. The verificaƟon process is 
evidence for every fact and figure, and that's normally done by the solicitor, Lewis Silkin, but also in 
collaboraƟon with the bond issuer. So Kobus would have been providing the evidence and facts and 
figures and Lewis Silkin would have been approving them and wriƟng the verificaƟon pack --  

MR JUSTICE MILES: Were you involved in the verificaƟon process?   

A. Not for LCF, but the reason I know about this is because we were trying to establish another bond, 
oil and gas bond, for Simon Hume-Kendall, and so I became more aware of what was involved in the 
verificaƟon process, and also Blackmore were really transparent. So, I had some involvement in that.   

MS DWARKA: So, Kobus would get -- would normally give the final say, and occasionally I think Andy 
gets involved; is that right?   

A. For what?   

Q. In terms of the approvals and -- the final promoƟon approvals, and all the rest of it?   

A. Well, Kobus has the compliance experience to know what the rules are beƩer than Andy. But, in 
terms of communicaƟon between LCF and Surge, we may interchangeably get communicaƟons from 
Andy or from Kobus. What happens behind the scenes at LCF -- does Andy and Kobus chat and then 
one of them get back to us? Probably. But we could receive the authority of LCF via Kobus or Andy.   
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Q. Let me show you your witness statement, <C2/4> at 17, paragraph 75. So, this is where, in the 
fourth line from below:   

"Kobus was oŌen the final say on compliance maƩers with occasional input from Andy."   

This is what I was asking you about.   

A. Right.   

Q. Do you sƟll stand by that statement? 

A. Yes.   

Q. Now moving on to another point, you knew that Mr Careless had a good relaƟonship in the 
background with Mr Golding, didn't you?   

A. Sorry, Mr Careless had a relaƟonship with Mr Golding? Is that what you just said?   

Q. Mr Careless.   

A. Oh, I don't think they had much of a relaƟonship, no. 

Q. Did you know that Mr Careless had other deals with Mr Golding in the background?   

A. I don't think he had other deals, unless you are referring to Isle of Wight, which never happened, 
but was talked about.   

Q. Did you know about the loans that Mr Careless obtained via Mr Golding?   

A. Oh, are you talking about the early days of Surge where they advanced money?   

Q. Yes, I am talking about every -- other relaƟonship -- 

A. Yes.   

Q. -- which Mr Thomson might not be privy to but which does exist?   

A. Yes, I do know about that. We were short of money and he was very kind to help us.   

Q. So Mr Careless did have some sort of other relaƟonship with Mr Golding?   

A. Yes, but it just surprised me the context of saying they had a relaƟonship. They weren't friends. 
They didn't speak regularly. They hardly ever met.   

Q. No, it can be a business relaƟonship? 

A. Yes.   

Q. Let's deal with the main issue. You are aware, aren't you, that there is an allegaƟon that Mr 
Thomson had applied your signature to a version of the Surge agreement with LCF and sent it to 
PwC?   

A. Yes.   

Q. Surge's counsel cross-examined Mr Thomson about it at length; did you know that?   

A. No.   
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Q. Well, Mr Thomson's evidence is that he did not apply your signature, but that someone else must 
have done it and provided it to his office for him to use, apply his signature and send to PwC. Did you 
know that's his evidence?   

A. I think that's nonsense. I don't think that would have happened.   

Q. Now, you say you haven't done it?   

A. I have not done it.   

Q. He said he hasn't done it. But you cannot be sure that someone else hasn't done that?   

A. I cannot be sure, but the likelihood is -- I mean, I don't believe that's what happened because 
there's no-one in my organisaƟon that would feel the need to do that.   

Q. I think Mr Robins has asked you this, if you believe Mr Careless or Mr Russell-Murphy or 
somebody else from Surge could have applied your signature? 

A. It's not an impossibility. My signature would have been available for anyone within Surge to take, 
digitally clip it off another document. But would that happen? No.   

Q. Mr Careless sent you a message asking you if you could just do it to help him. Do you recall that 
message? 

A. Yes.   

Q. Do you want to have a look at the message? 

A. I remember it.   

Q. Could he not have asked somebody to just apply it to keep peace?   

A. No, because he was asking me and he listened to me when I said we should get lawyers to look at 
this first. He listened to me when I said that.   

MS DWARKA: Thank you, Ms Venn. My Lord, I have no further quesƟons.   

MR JUSTICE MILES: Mr Robins, normally, one would have cross-examinaƟon by other defendants 
before cross-examinaƟon by the claimant in cases. For some reason, it's happened the other way 
around here. I think you, strictly, have the right to ask any further quesƟons, if you wish to, arising 
out of that cross-examinaƟon.   

MR ROBINS: My Lord, it has happened the other way around because I didn't know that Ms Dwarka 
was intending to cross-examine unƟl my cross-examinaƟon was well under way. So, it has just been a 
product of circumstances, rather than something that we set out to do deliberately. We haven't 
deliberately reversed the order for any reason.   

But I have listened to that. I don't think I have any further quesƟons. May I just confer for a moment? 
No, no quesƟons arising out of that.   

MR JUSTICE MILES: Thank you. Mr Ledgister?  

MR LEDGISTER: My Lord, there is no re-examinaƟon of this witness.   

MR JUSTICE MILES: Thank you. Thank you for coming and giving your evidence. You are now free to 
go. 
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A. Thank you. And I'm so sorry about being late yesterday.  

MR JUSTICE MILES: Don't apologise. It happens. 

A. Thank you.   

(The witness withdrew)   

Housekeeping 
MR JUSTICE MILES: There is a maƩer which I think we might as well deal with, which is to do with a 
pair of spectacles, or possibly two pairs of spectacles.  

MR ROBINS: Yes. We were intending to file a very short witness statement explaining that 
prescripƟon glasses can be obtained readily from internet suppliers and the high street for between 
£25 and £50 and that it's not necessary for Mr Thomson to spend £800 on this. In terms of the 
background, and this is something that, again, we are potenƟally going to set out in evidence, we 
have very recently bent over backwards to consent to things that we could have opposed because 
we wanted to get on with the trial and didn't want disrupƟon, but there comes a point where we do 
have to draw a line and say Mr Thomson should stop treaƟng this money as though he is enƟtled to 
it. The claimants have a good arguable claim to it and he should be cuƫng his cloth when it comes to 
buying eyewear. So, we were planning to put in something in response. We could deal with it now if 
your Lordship is prepared to take all that from me, as it were.  

MR JUSTICE MILES: It is not something that I would expect to be dealing with, frankly.   

MR ROBINS: The reason that we --   

MR JUSTICE MILES: At the moment, it seems to me that, if you wish to put in some evidence, then 
you should do so. The other point that did occur to me, Ms Dwarka, was that, quite recently, there 
was evidence from your side, from Mr Thomson's side, saying that he needed a driver, and it now 
appears that one of these pairs of glasses is for driving.   

MS DWARKA: Yes.   

MR JUSTICE MILES: And whether there is a difference between the two pairs of glasses, and whether 
he is even driving.   

MS DWARKA: I will need to take instrucƟons, my Lord.  

MR ROBINS: My Lord, from our perspecƟve -- obviously, we don't know how long it is going to take 
your Lordship to prepare a judgment, and we didn't want to be in the posiƟon where Mr Thomson is 
acƟng as though he's just enƟtled to spend this money and constantly requesƟng permission to 
spend it on X, Y and Z.   

As I say, it comes in the context where we have recently consented to a huge amount of expenditure 
in connecƟon with moving house and arrangements that had to be made. There comes a point 
where we feel, for our part, that he should start choosing the cheaper opƟons rather than the most 
expensive ones.   

MR JUSTICE MILES: Because I think it may be that there this goes beyond just the pair of glasses, or 
two pairs of glasses, I will give you the opportunity to put in that evidence.   
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But, on the other hand, if Mr Thomson requires at least one pair of glasses in order to be able to 
read properly, then I think it is important that he should be able to do so.   

MR ROBINS: Absolutely.   

MR JUSTICE MILES: There is a quesƟon about how much they should cost and there is a quesƟon 
about whether he needs two pairs of glasses and whether the glasses which are being sought are in 
any way unusual or whether they are the kinds of glasses that you can get at a well-known high 
street opƟcian, the name of which I won't menƟon, but I think all of us are aware of. I will give you 
the chance to deal with that. If you could deal with it as briefly as possible, Mr Robins, and I will then 
have a look at this on paper. I will give you the opportunity to respond as well.  

MS DWARKA: I will seek some instrucƟons.  

MR JUSTICE MILES: But I want brief evidence on this. I don't want to turn this into a big maƩer.  

MS DWARKA: Thank you, my Lord.   

MR JUSTICE MILES: Is there anything else?  

MR LEDGISTER: My Lord, there is just one maƩer, nothing to do with spectacles, I'm glad to say.   

My Lord, Ms Dwarka has asked that on Monday, when the Surge fee experts are giving evidence, that 
I will cross-examine out of turn. I don't anƟcipate it being a major issue for the claimant, but clearly it 
is going to be --   

MR JUSTICE MILES: I will leave that to you --  

MR LEDGISTER: I'm grateful.   

MR JUSTICE MILES: -- to sort out between yourselves. That's fine.   

MR LEDGISTER: I am grateful. Thank you.  

MR JUSTICE MILES: So, the next things on the agenda, then, are the experts. That takes us unƟl 
when?  

MR ROBINS: UnƟl Tuesday, possibly lunch Ɵme, on the current Ɵmetable. There is then some Ɵme 
for preparaƟon --   

MR JUSTICE MILES: Is this the latest version?  

MR ROBINS: Yes. There is then some Ɵme for preparaƟon of closing submissions, interrupted briefly 
by the expert giving evidence by videolink, who I understand Ms Dwarka will have some quesƟons 
for, and then we hand in our closing submissions, your Lordship reads them and we come back for 
closing speeches.   

Mr Shaw is reminding me that the Ɵmetable for defendants' closing submissions was prepared at a 
Ɵme when there were rather more representaƟves for the defendants than there are now; Mr 
Warwick was here, for example, and was going to have quite a lot to say. It may not be something for 
now, but I imagine that, by agreement, we would be able to cut down the Ɵme for defendants' 
closing submissions by at least a couple of days.   

MR JUSTICE MILES: Yes, all right, and that's obviously something that needs to involve Mr Sedgwick 
as well --  
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MR ROBINS: Yes.   

MR JUSTICE MILES: -- any discussion about the Ɵmetable on that. But it does look as though that 
may well be something that can be reduced a bit.   

MR ROBINS: Yes.   

MS DWARKA: My Lord, I should say it may be that I won't cross-examine the expert Mr Watson, but I 
will indicate -- the one from the videolink. It will be very short. I will sƟll decide --   

MR JUSTICE MILES: If you can --   

MS DWARKA: By next week --   

MR JUSTICE MILES: -- indicate that -- when do you think you might be able to give that indicaƟon? 
Do you think by the end of Tuesday?   

MS DWARKA: Yes.   

MR JUSTICE MILES: So by the end of Tuesday next week, it would be helpful if you could make that 
clear, and then Mr Watson can be stood down, if that is the decision.  

MR ROBINS: Yes. I don't know if we would need a formal ruling from your Lordship to the effect that 
his evidence stands unchallenged.   

MR JUSTICE MILES: If he is not cross-examined, then I will just admit his report or reports without 
him having to be cross-examined.   

MR ROBINS: Yes.   

MR JUSTICE MILES: I don't think it will be necessary then for him formally to confirm those reports.  

MR ROBINS: I think that's right.   

The reading Ɵme for your Lordship was also set at a Ɵme when there were rather more defendants, 
but I don't think four days is overly generous.  

MR JUSTICE MILES: No. I think it will be helpful to have proper Ɵme to read those. It may be that, at 
some point on Tuesday, it may be helpful to have a discussion about the nature and format of those 
closing wriƩen submissions in a form that would be of most assistance to me.   

One thing that might be worth menƟoning now is that it would be -- there were earlier direcƟons as 
to the legal proposiƟons contained in the claimants' openings and the extent to which those were in 
issue, and I think there were actually direcƟons to that effect. I don't know whether those have been 
met.   

MR ROBINS: The short answer is, no.   

MR JUSTICE MILES: So, it would be helpful for there to be an indicaƟon as to the extent to which 
those are in issue before the claimants have to produce their closing submissions. If they are in issue, 
then the claimants will just have to -- presumably, they are going to say, "These are our legal 
proposiƟons", but it would be, I think, helpful to have an indicaƟon about that. It would also be 
helpful -- and I can say this now that the factual evidence is completed -- for the parƟes to idenƟfy in 
their closing submissions what findings of fact they are inviƟng the court to make on key points and 
the reasons why. That may seem an obvious point, but, on key points of controversy, it is helpful for 
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the wriƩen submissions to idenƟfy those points and for the party in quesƟon to say, "This is the 
finding on this point which we would invite the court to make, and here is why".   

We might have a discussion, but I'm not going to have it now, about length, and that sort of thing. 
But we can discuss that on Tuesday.   

MR ROBINS: Yes.   

MR JUSTICE MILES: We will adjourn now unƟl Monday -- sorry, I should say, there isn't a chance that 
we can accelerate these experts?   

MR ROBINS: No. Based on prior knowledge, no, because they -- it was difficult enough to pin them 
down to bring them earlier. Your Lordship will recall they were meant to be later, before the 
seƩlement with Mr and Mrs Hume-Kendall. We managed to get a date when they could come earlier, 
but that was rather difficult. At this short noƟce, I really don't think it is going to be possible.   

MR JUSTICE MILES: So we will say Monday. Thank you.  

(1.23 pm)   

(The hearing was adjourned to Monday, 13 May 2024 at 10.30 am) 
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